
 

 
IN THE SUPREME COURT OF PENNSYLVANIA 

MIDDLE DISTRICT 
 
 

NO.       
 

 
RICHARD A. SPRAGUE, HON. RONALD D. CASTILLE AND  

HON. STEPHEN ZAPPALA, SR., 
 

                                                      Petitioners, 
v. 

 
PEDRO A. CORTÉS, SECRETARY OF THE COMMONWEALTH OF 

PENNSYLVANIA, IN HIS OFFICIAL CAPACITY, 
 

                                                 Respondent. 
 

 
EMERGENCY APPLICATION FOR EXTRAORDINARY  

RELIEF PURSUANT TO 42 Pa.C.S. § 726 FOR THE EXERCISE OF 
EXTRAORDINARY JURISDICTION 

 
  

1. Issues of immediate public importance compel Petitioners Richard A. 

Sprague, Esquire, Hon. Ronald D. Castille and Hon. Stephen Zappala, Sr. 

(collectively, “Petitioners”) to respectfully petition this Honorable Court to assume 

plenary jurisdiction, pursuant to 42 Pa.C.S. § 726, over the matter captioned in the 

Commonwealth Court of Pennsylvania as Richard A. Sprague et. al. v. Pedro A. 

Cortés.   

2. Because Petitioners have a clear right to relief, and because swift 

resolution of this matter is critical to a fair election process, it is respectfully 
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submitted that this Application should be granted and that the matter should be 

decided on an expedited basis prior to August 8, 2016, the deadline by which 

Respondent Secretary of State Pedro A. Cortés, Esquire (“Respondent”) must 

advertise the proposed constitutional amendment at issue. 

I. INTRODUCTION 

3. Democracy requires that voters be given the information necessary to 

make informed decisions on matters of critical importance, such as when voting to 

approve or reject the current proposal to amend the Pennsylvania Constitution to 

raise the constitutionally-mandated retirement age for the Commonwealth’s 

judicial officers.   

4. This case concerns an attempted infringement by public officials on 

the right grounded in the Pennsylvania Constitution for members of the electorate 

to be informed on matters for which they cast their votes.   

5.  Respondent intends to present the voters of the Commonwealth with 

a ballot question that he has already acknowledged is so lacking in information 

about the proposed constitutional amendment to be voted on as to constitute a 

fraud on the electorate.   

6. In order to prevent the Pennsylvania electorate from being presented 

in the November 2016 general election with this misleading and unconstitutional 

ballot question regarding a proposed amendment to the Pennsylvania Constitution 
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that would raise the constitutionally-mandated judicial retirement age from 70 to 

75, this Court should assume plenary jurisdiction over Petitioners’ challenge to the 

ballot question, declare the ballot question to be in violation of Pennsylvania law, 

and enjoin the Secretary of the Commonwealth from presenting the misleading 

ballot question to Pennsylvania voters.   

II. PARTIES 

7. Richard A. Sprague, Esquire, is a resident and citizen of the 

Commonwealth of Pennsylvania, a member of the Pennsylvania Bar, a registered 

voter, a taxpayer of the Commonwealth of Pennsylvania, and he is eligible and 

intends to vote in the November 2016 general election in the Commonwealth of 

Pennsylvania.  

8. The Honorable Ronald D. Castille, former Chief Justice of the 

Pennsylvania Supreme Court, is a resident and citizen of the Commonwealth of 

Pennsylvania, a registered voter, a taxpayer of the Commonwealth of 

Pennsylvania, and he is eligible and intends to vote in the November 2016 general 

election in the Commonwealth of Pennsylvania.  

9. The Honorable Stephen Zappala, Sr., former Chief Justice of the 

Pennsylvania Supreme Court, is a resident and citizen of the Commonwealth of 

Pennsylvania, a registered voter, a taxpayer of the Commonwealth of 
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Pennsylvania, and he is eligible and intends to vote in the November 2016 general 

election in the Commonwealth of Pennsylvania.  

10. Pedro A. Cortés, Esquire is the Secretary of the Commonwealth of 

Pennsylvania, and in that capacity, he is responsible for determining and 

publishing the language that appears on statewide ballots concerning any proposed 

amendment to the Pennsylvania Constitution, including the proposed constitutional 

amendment that is the subject of this action.   

III. FACTUAL OVERVIEW 

11. The facts underlying the matter captioned in the Commonwealth 

Court as Richard A. Sprague et. al. v. Pedro A. Cortés are set forth fully in the 

Complaint attached hereto as Appendix 1, which Petitioners incorporate by 

reference as through set forth fully herein and to which Petitioners respectfully 

direct the Court’s attention.   

12. In the interest of preserving judicial resources, Petitioners provide 

herein only a brief overview of the facts set forth in the attached Commonwealth 

Court Complaint, which justify the exercise of this Court’s extraordinary 

jurisdiction under 42 Pa.C.S. § 726. 

13. The Pennsylvania General Assembly proposes raising by 5 years the 

compulsory judicial retirement age set forth in Article V, §16(b) of the 

Pennsylvania Constitution.   
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14. Under the General Assembly’s proposal, which must be presented to 

the qualified electorate and approved by a majority of those voting thereon, the 

Pennsylvania Constitution would be amended to permit Supreme Court justices 

and inferior judicial officers to remain in office until the last day of the calendar 

year in which they attain the age of 75, rather than the age of 70 as currently 

required under the Pennsylvania Constitution.    

15. Respondent, who is charged under the Pennsylvania Election Code, 

25 P.S. § 2621(c), with devising the “form and wording” of ballot questions 

regarding proposed constitutional amendments, developed for the April 2016 

primary election a ballot question regarding the General Assembly’s proposal to 

amend the Pennsylvania Constitution to raise the mandatory judicial retirement age 

from 70 to 75.   

16. Respondent’s ballot question read as follows: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges and 
justices of the peace (known as magisterial district 
judges) be retired on the last day of the calendar year in 
which they attain the age of 75 years, instead of the 
current requirement that they be retired on the last day of 
the calendar year in which they attain the age of 70? 
 

(See Appx. 1, Ex. F.)   
 

17. Shortly before the April 2016 primary election, however, the General 

Assembly passed a concurrent resolution directing Respondent to remove the 
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proposed constitutional amendment from the April 2016 primary election ballot 

and place on the November 2016 general election ballot a question which 

misleadingly omits that the proposed amendment would increase the current 

constitutionally-mandated retirement age, and instead suggests that the proposed 

amendment would result in the inaugural imposition of a mandatory retirement age 

for Supreme Court justices, judges and magisterial district judges of the 

Commonwealth.   

18. Specifically, in H.R. 783, the General Assembly directed Respondent 

to present voters during the November 2016 general election with the following 

ballot question: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges, and 
magisterial district judges be retired on the last day of the 
calendar year in which they attain the age of 75? 
 

(See Appx. 1, Ex. J.)1   

                                                           
1 A panel of the Commonwealth Court recently issued an Opinion upholding the process by 
which the General Assembly approved H.R. 783.  (See Appx. 1, Ex. N.)  The Commonwealth 
Court’s July 6, 2016 Opinion is unrelated to and has no bearing on the present matter, as it 
does not address the propriety of the language of the ballot question regarding the General 
Assembly’s proposed amendment to Article V, Section 16(b).  In its Opinion, however, the 
Commonwealth Court implicitly acknowledged that one cannot understand the effect and 
purpose of the proposed amendment without knowing the present law regarding judicial 
retirement.  In order to give meaning to its statement that the proposed amendment would 
“amend section 16(b) of Article V of the Pennsylvania Constitution to provide that Pennsylvania 
justices, judges, and magisterial district judges be retired on the last day of the calendar year in 
which they attain the age of 75,” the Commonwealth Court felt it necessary to include a footnote 
explaining that “Section 16(b) of Article V of the Pennsylvania Constitution currently provides 
that Pennsylvania justices, judges, and magisterial district judges be retired on the last day of the 
year in which they attain the age of 70.”  (See Appx. 1, Exhibit N at p. 3.)        
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19. While the ballot question devised by Respondent for the April 2016 

primary election notified voters that the proposed constitutional amendment would 

raise the constitutionally-mandated retirement age for the Commonwealth’s 

Supreme Court justices, judges and magisterial district judges by 5 years, the ballot 

question drafted by the General Assembly gives no indication that the Constitution 

currently contains a mandatory retirement age for Supreme Court justices, judges 

and magisterial district judges lower than that sought to be imposed by the 

proposed constitutional amendment.2   

20. The General Assembly’s ballot question gives the misimpression that 

voters are being asked to impose a mandatory judicial retirement age for the first 

time, rather than to raise the existing mandatory judicial retirement age.   

21. For this reason, when a group of senators asked this Court to revise 

the ballot question Respondent drafted for the April 2016 primary election by 

striking the language advising that jurists of the Commonwealth are currently 

required under the Pennsylvania Constitution to retire at the age of 70, Respondent 
                                                           
2 The differences between the ballot question that the Secretary of the Commonwealth developed 
for the April 2016 primary election and the ballot question set forth by the General Assembly in 
H.R. 783 can be seen below, with the language the General Assembly removed from Secretary of 
the Commonwealth’s ballot question stricken: 
 

Shall the Pennsylvania Constitution be amended to require that 
justices of the Supreme Court, judges and justices of the peace 
(known as magisterial district judges) be retired on the last day of 
the calendar year in which they attain the age of 75 years, instead 
of the current requirement that they be retired on the last day of the 
calendar year in which they attain the age of 70?   
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submitted an opposition brief in this Court correctly arguing that the senators’ 

proposed ballot language would mislead voters into believing that the proposed 

constitutional amendment would result in the inaugural imposition of a mandatory 

judicial retirement age, rather than a raising of the current compulsory retirement 

age by 5 years.   

22. In an inexplicable about-face, however, Respondent has since adopted 

the very ballot language he previously advised this Court would amount to a fraud 

on the Pennsylvania electorate and has stated his intention to place that misleading 

ballot question before the electorate in the upcoming November 2016 general 

election.   

23. Accordingly, on July 21, 2016, Petitioners filed a Complaint for 

Declaratory and Injunctive Relief requesting that the Commonwealth Court declare 

unlawful, and enjoin Respondent from presenting to the Pennsylvania electorate, 

the following ballot question: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges, and 
magisterial district judges be retired on the last day of the 
calendar year in which they attain the age of 75 years? 
 

(See Appx. 1.)    

24. As set forth more fully in the Commonwealth Court Complaint 

attached hereto as Appendix 1, the ballot question developed by the General 

Assembly and adopted by Respondent is designed to exploit and garner “yes” 
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votes from the many voters who are in favor of a restricted mandatory judicial 

retirement age but are unaware that there is currently a lower judicial retirement 

age set forth in the Constitution.  

25.  Such a voter who is not well-versed in the Pennsylvania Constitution 

would understand the above-worded ballot question set forth by the General 

Assembly and adopted by Respondent to ask whether the Pennsylvania 

Constitution should be amended to institute a mandatory retirement age for 

Supreme Court justices, judges and magisterial district judges, and would be 

shocked to learn that they were in fact voting to raise the current constitutionally-

mandated judicial retirement age by 5 years.  

26.  Indeed, Respondent himself argued to this Court that the ballot 

question is patently misleading because it does not advise voters that “the existing 

language in the Constitution would be changed to 75 instead of 70” and that the 

ballot question “would likely leave the voter wondering what the current 

requirement is—or worse yet, leave the voter with the impression that there is no 

requirement at all.”  (See Appx. 1, Ex. H at p. 17) (emphasis in original).  

IV. THIS COURT SHOULD EXERCISE EXTRAORDINARY 
JURISDICTION 

 
27. Pursuant to 42 Pa.C.S. § 726, this Court may assume plenary 

jurisdiction over any matter pending before any court of this Commonwealth 
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involving an issue of immediate public importance and “enter a final order or 

otherwise cause right and justice to be done.”  42 Pa.C.S. § 726.   

28. This Court has consistently recognized the immediate public 

importance of issues related to the propriety of elections, as well as ballot 

questions, and the Court has assumed plenary jurisdiction over such controversies.  

See, e.g., Stander v.  Kelley, 250 A.2d 474 (Pa. 1969); Sprague v. Casey, 550 A.2d 

184 (Pa. 1988); Cavanaugh v. Davis, 440 A.2d 1380 (Pa. 1982); Jackson v. Davis, 

493 A.2d 687 (1985). 

29. It is respectfully submitted that the Court should likewise assume 

plenary jurisdiction over the matter pending in the Commonwealth Court of 

Pennsylvania captioned Richard A. Sprague et. al. v. Pedro A. Cortés because the 

matter involves issues of significant public importance affecting the operation of 

government throughout the Commonwealth.   

30. The ballot question at issue will infringe on Petitioners’ and their 

fellow voters’ state constitutional right to vote on an amendment to the 

Pennsylvania Constitution, as well as their due process rights under the 

Pennsylvania Constitution.   

31. Further, the resolution of this matter will have a substantial impact on 

the election and holder of every judicial office in the Commonwealth, thereby 
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directly, substantially, and immediately affecting Petitioners, the candidates for 

those offices, the electorate, and the Bar of this Commonwealth. 

32. It is virtually certain that any order issued by the Commonwealth 

Court in this matter would be appealed to this Court.  Consequently, Petitioners 

respectfully submit that this Court should assume immediate plenary jurisdiction 

over the matter in order to resolve it in advance of the November 8, 2016 general 

election.3 

V. CONCLUSION 

33. Based on the foregoing Petition and the Commonwealth Court 

Complaint attached hereto as Appendix 1, Petitioners Richard A. Sprague, Esquire, 

Hon. Ronald D. Castille and Hon. Stephen Zappala, Sr. respectfully request that 

this Court exercise its authority under 42 Pa.C.S. § 726 and assume extraordinary 

jurisdiction over the matter captioned in the Commonwealth Court of Pennsylvania 

as Richard A. Sprague et. al. v. Pedro A. Cortés.  

 
                                                           
3 The Pennsylvania Constitution requires that after a proposed amendment to the Pennsylvania 
Constitution is “agreed to by a majority of the members elected to each House . . . the Secretary 
of the Commonwealth shall cause the same to be published three months before the next general 
election, in at least two newspapers in every county in which such newspapers shall be 
published.”  Pa. Const. Art. XI, § 1.  In order to meet this constitutional requirement in advance 
of the November 8, 2016 general election, Respondent must advertise by no later than August 8, 
2016 the General Assembly’s proposal to amend the Pennsylvania Constitution by raising the 
constitutionally-mandated judicial retirement age from 70 to 75.  (See Appx. 1, Ex. M.)  The 
advertisement will include the ballot question for the November 2016 general election regarding 
the proposed constitutional amendment.  Accordingly, Petitioners respectfully request that this 
Court assume plenary jurisdiction over the Commonwealth Court case captioned Richard A. 
Sprague et. al. v. Pedro A. Cortés as expeditiously as possible.   
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Respectfully submitted, 
 
SPRAGUE & SPRAGUE 
 

             
By:  /s/Richard A. Sprague 

RICHARD A. SPRAGUE (I.D. #04266) 
BROOKE SPIGLER COHEN (I.D. #204648) 
JORDANN R. CONABOY (I.D. #319337) 
WILLIAM H. TRASK (I.D. # 318229)  
The Wellington Bldg., Suite 400 
135 S. 19th Street 
Philadelphia, Pennsylvania 19103 
(215) 561-7681 
 

Date: July 21, 2016  
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PROOF OF SERVICE 
 

I, Jordann R. Conaboy, Esquire, herby certify that on this 21st day of July, 

2016, I caused true and correct copies of the foregoing Emergency Application for 

Extraordinary Relief, with exhibits, to be served on the individuals listed below via 

hand delivery: 

Pedro A. Cortés, Esquire 
Secretary of the Commonwealth 

Office of the Secretary 
302 North Office Building 

Harrisburg, PA 17120 
 

Kathleen G. Kane, Esquire 
Bruce L. Castor, Jr., Esquire  

Office of the Attorney General 
15th Floor, Strawberry Square 

Harrisburg, PA 17120 
 

Timothy F. Yates, Esquire 
Pennsylvania Department of State 

Office of General Counsel 
306 North Office Building 

Harrisburg, PA 17120 
 
 
 

             /s/ Jordann R. Conaboy   
         Jordann R. Conaboy, Esquire          
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SPRAGUE & SPRAGUE  
By: Richard A. Sprague, Esquire (I.D. No. 04266)       
 Brooke Spigler Cohen, Esquire (I.D. No. 204648) 
 Jordann R. Conaboy, Esquire (I.D. No. 319337)     
 William H. Trask, Esquire (I.D. No. 318229)     
The Wellington Building, Suite 400      
135 S. 19th Street     
Philadelphia, PA 19103 
(215) 561-7681 
 
Counsel for Plaintiffs Richard A. Sprague,  
Hon. Ronald D. Castille and Hon. Stephen Zappala, Sr.   

 
              
 
RICHARD A. SPRAGUE,   :      IN THE COMMONWEALTH  
       :      COURT OF PENNSYLVANIA 
   And    :  
       : 
HON. RONALD D. CASTILLE,  : 
       : Case No.     
   And,    : 
       : 
HON. STEPHEN ZAPPALA, SR.,  : 

:   
    Plaintiffs,  :  
       :  
   v.     :   
       : 
PEDRO A. CORTÉS, SECRETARY  : 
OF THE COMMONWEALTH OF  : 
PENNSYLVANIA, IN HIS OFFICIAL : 
CAPACITY,      : 
       : 
    Defendant.  : 
              
 

NOTICE TO DEFEND 
 
 

  
 



You have been sued in court. If you wish to defend against the claims set forth in the 
following pages, you must take action within twenty (20) days after this complaint 
and notice are served, by entering a written appearance personally or by attorney and 
filing in writing with the court your defenses or objections to the claims set forth 
against you. You are warned that if you fail to do so the case may proceed without 
you and a judgment may be entered against you by the court without further notice for 
any money claimed in the complaint or for any other claim or relief requested by the 
plaintiff. You may lose money or property or other rights important to you. 

YOU SHOULD TAKE THIS PAPER TO YOUR LAWYER AT ONCE. IF YOU DO 
NOT HAVE A LAWYER, GO TO OR TELEPHONE THE OFFICE SET FORTH 
BELOW. THIS OFFICE CAN PROVIDE YOU WITH INFORMATION ABOUT 
HIRING A LAWYER. 

IF YOU CANNOT AFFORD TO HIRE A LAWYER, THIS OFFICE MAY BE 
ABLE TO PROVIDE YOU WITH INFORMATION ABOUT AGENCIES THAT 
MAY OFFER LEGAL SERVICES TO ELIGIBLE PERSONS AT A REDUCED 
FEE OR NO FEE. 

Dauphin County Bar Association, Lawyer Referral Service 
213 Noth Front Street, Harrisburg, PA 17101 

(717) 232-7536 
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By: Richard A. Sprague, Esquire (I.D. No. 04266)       
 Brooke Spigler Cohen, Esquire (I.D. No. 204648) 
 Jordann R. Conaboy, Esquire (I.D. No. 319337)     
 William H. Trask, Esquire (I.D. No. 318229)     
The Wellington Building, Suite 400      
135 S. 19th Street     
Philadelphia, PA 19103 
(215) 561-7681 
 
Counsel for Plaintiffs Richard A. Sprague,  
Hon. Ronald D. Castille and Hon. Stephen Zappala, Sr.   

 
              
 
RICHARD A. SPRAGUE,   :      IN THE COMMONWEALTH  
       :      COURT OF PENNSYLVANIA 
   And    :  
       : 
HON. RONALD D. CASTILLE,  : 
       : Case No.     
   And,    : 
       : 
HON. STEPHEN ZAPPALA, SR.,  : 

:   
    Plaintiffs,  :  
       :  
   v.     :   
       : 
PEDRO A. CORTÉS, SECRETARY  : 
OF THE COMMONWEALTH OF  : 
PENNSYLVANIA, IN HIS OFFICIAL : 
CAPACITY,      : 
       : 
    Defendant.  : 
              
 

COMPLAINT FOR DECLARATORY AND INJUNCTIVE RELIEF

 
 



 

I. INTRODUCTION 

The Pennsylvania General Assembly proposes amending the Pennsylvania 

Constitution to raise the constitutionally-mandated judicial retirement age from 70 

to 75.   The Pennsylvania Constitution requires that the Secretary of the 

Commonwealth put the constitutional amendment proposed by the General 

Assembly to a statewide vote.  In order to do so, the Secretary of the 

Commonwealth developed a very straightforward question for the April 2016 

primary election ballot.  The ballot question developed by the Secretary of the 

Commonwealth asked voters in simple terms whether the Pennsylvania 

Constitution should be amended to require that the Commonwealth’s Supreme 

Court justices, judges and magisterial district judges “be retired on the last day of 

the calendar year in which they attain the age of 75 years, instead of the current 

requirement that they be retired on the last day of the calendar year in which they 

attain the age of 70.”   

When a group of senators asked the Supreme Court just over 5 months ago 

to revise this ballot question by striking the language advising that jurists of the 

Commonwealth are currently required under the Constitution to retire at the age of 

70, the Defendant, Secretary of the Commonwealth Pedro A. Cortés, submitted an 

opposition brief correctly arguing that the senators’ proposed ballot language 

would mislead voters into believing that the proposed constitutional amendment 
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would result in the inaugural impostition of a mandatory judicial retirement age, 

rather than a raising of the current compulsory retirement age by 5 years.   In an 

inexplicable about-face, however, the Secretary has since adopted the very ballot 

language he told the Supreme Court would amount to a fraud on the Pennsylvania 

electorate.   

Instead of asking whether voters wish to raise the judicial retirement age by 

5 years, the ballot question that the Secretary of the Commonwealth intends to 

present to the electorate will, in accordance with directions from the General 

Assembly, simply ask voters in the next general election whether the Pennsylvania 

Constitution should be amended to require that the Commonwealth’s jurists “be 

retired on the last day of the calendar year in which they attain the age of 75 

years[.]”  Unlike the ballot question that the Secretary of the Commonwealth 

developed for the April 2016 primary election—which asked voters whether they 

wished to amend the Constitution to require that the Commonwealth’s judicial 

officers “be retired on the last day of the calendar year in which they attain the age 

of 75 years, instead of the current requirement that they be retired on the last day 

of the calendar year in which they attain the age of 70”—the question the 

General Assembly has directed the Secretary of the Commonwealth to place on the 

November 2016 general election ballot omits the fact that Supreme Court justices, 

judges and magisterial district judges of the Commonwealth are currently required 
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to retire at the age of 70.  The ballot question developed by the General Assembly 

and adopted by the Secretary of the Commonwealth is misleadingly designed to 

garner “yes” votes from voters who are actually in favor of restricting the terms of 

Supreme Court justices, judges and magisterial district judges but are unaware that 

the proposed amendment will have the opposite effect.     

The question of whether the Constitution should be amended to require that 

Supreme Court justices, judges and magisterial district judges “be retired on the 

last day of the calendar year in which they attain the age of 75 years” is designed to 

exploit the many voters who are unaware that the Pennsylvania Constitution 

currently requires state court jurists to retire at the age of 70.  These voters will be 

misled to believe that they are being asked whether the Commonwealth should 

institute a constitutionally-mandated judicial retirement age where none exists.  

The Secretary of the Commonwealth should not be permitted to present voters with 

a deceitful ballot question that does not advise voters of the true nature of the 

General Assembly’s proposal to amend the Pennsylvania Constitution to raise the 

compulsory retirement age by 5 years.    

II. THE PARTIES 

1. Richard A. Sprague, Esquire, is a resident and citizen of the 

Commonwealth of Pennsylvania, a member of the Pennsylvania Bar, a registered 

voter, a taxpayer of the Commonwealth of Pennsylvania, and he is eligible and 
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intends to vote in the November 2016 general election in the Commonwealth of 

Pennsylvania.  

2. The Honorable Ronald D. Castille, former Chief Justice of the 

Pennsylvania Supreme Court, is a resident and citizen of the Commonwealth of 

Pennsylvania, a registered voter, a taxpayer of the Commonwealth of 

Pennsylvania, and he is eligible and intends to vote in the November 2016 general 

election in the Commonwealth of Pennsylvania.  

3. The Honorable Stephen Zappala, Sr., former Chief Justice of the 

Pennsylvania Supreme Court, is a resident and citizen of the Commonwealth of 

Pennsylvania, a registered voter, a taxpayer of the Commonwealth of 

Pennsylvania, and he is eligible and intends to vote in the November 2016 general 

election in the Commonwealth of Pennsylvania.  

4. Pedro A. Cortés, Esquire is the Secretary of the Commonwealth of 

Pennsylvania, and in that capacity, he is responsible for determining and 

publishing the language that appears on statewide ballots concerning any proposed 

amendment to the Pennsylvania Constitution, including the proposed constitutional 

amendment that is the subject of this action.   

III. JURISDICTION  

5. This Court has original jurisdiction over the present action for 

declaratory and injunctive relief pursuant to 42 Pa. C. S. § 761, which vests this 
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Court with “original jurisdiction of all civil actions or proceedings . . . [a]gainst the 

Commonwealth government, including any officer thereof, acting in his official 

capacity.”1   

IV. BACKGROUND 

Constitutionally-Mandated Judicial Retirement Ages 

6. The operative Pennsylvania Constitution is the fifth Constitution that 

has governed the Commonwealth since the United States declared its independence 

in 1776. 

7. The four previous Pennsylvania Constitutions—adopted in 1776, 

1790, 1838 and 1874, respectively—did not prescribe an age by which Supreme 

Court justices, judges and magisterial district judges of the Commonwealth were 

required to retire. 

8. Following a Constitutional Convention held in 1967 and 1968, 

Pennsylvania voters adopted the presently-controlling Pennsylvania Constitution, 

which revised the judiciary article of the previous Constitution and set a mandatory 

retirement age for justices of the Pennsylvania Supreme Court, lower court judges 

and magisterial district judges.   

1 In conjunction with the filing of this Complaint, Plaintiffs Richard A. Sprague, Esquire, Hon. 
Ronald D. Castille and Hon. Stephen Zappala Sr. filed an Emergency Application for 
Extraordinary Relief Pursuant to 42 Pa.C.S. § 726 for the Exercise of Extraordinary Jurisdiction   
requesting that the Pennsylvania Supreme Court assume plenary jurisdiction over the above-
captioned matter.    
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9. Article V, Section 16(b) of the original 1968 Pennsylvania 

Constitution required all judicial officers of the Commonwealth to retire 

immediately upon attaining the age of 70.  (See Driscoll v. Corbett, 69 A.3d 197, 

200 (Pa. 2013)) (“Section 16(b), as adopted in 1968, stated: ‘Justices, judges and 

justices of the peace shall be retired upon attaining the age of seventy years.’”) 

10. This constitutional requirement remained operative until 2001, when 

primary ballots across the Commonwealth of Pennsylvania contained the following 

question asking Pennsylvania voters if they wished to amend Article V, Section 

16(b) of the original 1968 Pennsylvania Constitution: “Shall the Constitution of 

Pennsylvania be amended to provide that justices of the Supreme Court, judges and 

justices of the peace shall be retired on the last day of the calendar year in which 

they attain the age of 70 years, rather than on the day they attain the age of 70?”  

(See Staff Report of the General Assembly of the Commonwealth of Pennsylvania, 

Ballot Questions and Proposed Amendments to the Pennsylvania Constitution, A 

Compilation with Statistics from 1958 to 2006 at p. 53, a true and correct copy of 

which is attached hereto as Exhibit A.)   

11. 67.5% of the voters who answered the ballot question regarding the 

2001 proposed constitutional amendment voted “yes.”  As a result, Article V, 

Section 16(b) of the Pennsylvania Constitution was amended in 2001 to require 

that the Commonwealth’s judicial officers need not retire on the day that they 
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reach 70 years of age, but instead, on the last day of the calendar year in which 

they reach the age of 70. (Id.)  

12. In the years following the 2001 amendment to Article V, Section 

16(b), several members of the legislature introduced unsuccessful bills proposing 

to amend the Pennsylvania Constitution to either raise the mandatory judicial 

retirement age beyond 70 or to abolish the constitutional requirement that the 

Commonwealth’s judicial officers retire upon reaching a certain age.  (See, e.g., 

H.B. 2657, 2010 Reg. Sess. (Pa. 2010); H.B. 2129, 2012 Reg. Sess. (Pa. 2012).)        

13. In 2013, several groups of Pennsylvania jurists “sought to renew the 

attack on Article V, Section 16(b) via multiple legal actions commenced in both 

federal and state courts.”  Driscoll v. Corbett, 69 A.3d 197, 200 (2013). 

14. The Pennsylvania Supreme Court joined the federal courts in rejecting 

these legal challenges to Article V, Section 16(b), noting in a 2013 decision that 

the only way to increase or eliminate the constitutionally-mandated judicial 

retirement age “is to pursue further amendment to the Pennsylvania Constitution.”  

Id. at 215. 

Recent Efforts To Raise The Judicial Retirement Age 

15. Shortly after the Supreme Court confirmed the legality of Article V, 

Section 16(b)’s requirement that Pennsylvania judicial officers retire on the last 

day of the calendar year in which they attain the age of 70, the Pennsylvania House 
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of Representatives considered a resolution proposing to present the Pennsylvania 

electorate with a ballot question regarding whether the constitutionally-mandated 

judicial retirement age should be raised from 70 to 75. 

16. Pursuant to Article XI, Section 1 of the Pennsylvania Constitution, in 

order for the resolution to result in a Constitutional amendment, it must be 

approved by a majority vote of both houses of the General Assembly in two 

consecutive sessions, as well as “submitted to the qualified electors of the State” 

and “approved by a majority of those voting thereon.”  See Pa. Const. Art. XI, § 1. 

17. The first affirmative vote by the General Assembly came on October 

22, 2013, when the General Assembly passed H.B. 79, a joint resolution proposing 

to amend Article V, Section 16(b) to require that the Commonwealth’s jurists retire 

on the last day of the year in which they attain 75, rather than 70 as presently 

required by the Pennsylvania Constitution.  (See H.B. 79, 2013 Reg. Sess. (Pa. 

2013) and H.B. 79 legislative history, true and correct copies of which are attached 

hereto as Exhibits B and C.) 

18.  In accordance with the requirements of Article XI, Section 1 of the 

Pennsylvania Constitution and H.B. 79, following the General Assembly’s 

affirmative vote, the Secretary of the Commonwealth published notice of the 

proposed amendment through advertisements in newspapers throughout the 

Commonwealth.  (See Pa. Const. Art. XI, § 1) (providing that once a proposed 
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amendment to the Pennsylvania Constitution is “agreed to by a majority of the 

members elected to each House . . . the Secretary of the Commonwealth shall 

cause the same to be published three months before the next general election, in at 

least two newspapers in every county in which such newspapers shall be 

published.”)   

19. During the next legislative session, on November 16, 2015, the 

General Assembly passed H.B. 90, a joint resolution identical to the preceding 

session’s H.B. 79, proposing to amend Article V, Section 16(b) to require that the 

Commonwealth’s jurists retire on the last day of the year in which they attain 75, 

rather than 70.  (See H.B. 90, 2015 Reg. Sess. (Pa. 2015) and of H.B. 90 legislative 

history, true and correct copies of which are attached hereto as Exhibits D and E.)  

20. Consistent with the requirements of the Election Code, 25 P.S. § 

2621(c), H.B. 90 directed the Secretary of the Commonwealth to develop a ballot 

question concerning the General Assembly’s proposal to amend Article V, Section 

16(b) and to submit that ballot question “to the qualified electors of this 

Commonwealth at the first primary, general or municipal election . . . which occurs 

at least three months after the proposed constitutional amendment is passed by the 

General Assembly.”  (See Exhibit D) (see also 25 P.S. § 2621(c)) (“The Secretary 

of the Commonwealth shall exercise in the manner provided by this act all powers 

granted to him by this act, and shall perform all the duties imposed upon him by 
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this act, which shall include . . . the form and wording of constitutional 

amendments or other questions to be submitted to the electors of the State at 

large.”).) 

21. As required by Article XI, Section 1 of the Pennsylvania Constitution 

and H.B. 90, the Secretary of the Commonwealth published notice of the proposed 

amendment in newspapers across the commonwealth along with a “plain English” 

statement prepared by the Attorney General explaining “the purpose, limitations 

and effects of the ballot question on the people of the Commonwealth.”  See 25 

Pa.C.S. § 2621.1. 

22. The Secretary of the Commonwealth’s public notice explained that 

voters would be asked to approve or deny the General Assembly’s proposed 

amendment to Article V, Section 16(b) by answering “yes” or “no” to the 

following ballot question developed by the Secretary of the Commonwealth:  

“Shall the Pennsylvania Constitution be amended to require that justices of the 

Supreme Court, judges and justices of the peace (known as magisterial district 

judges) be retired on the last day of the calendar year in which they attain the age 

of 75 years, instead of the current requirement that they be retired on the last day of 

the calendar year in which they attain the age of 70?”  (See Public Notice by 

Secretary of the Commonwealth Pedro A. Cortés, a true and correct copy of which 

is attached hereto as Exhibit F.)   
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23. Election officials thereafter created ballots for the April 26, 2016 

primary election containing the question the Secretary published in Newspapers 

across the Commonwealth regarding the General Assembly’s proposal to amend 

the Pennsylvania Constitution to require that justices of the Supreme Court and 

inferior judicial officers retire on the last day of the year in which they attain the 

age of 75, instead of the last day of the year in which they attain the age of 70 as 

presently required under the Pennsylvania Constitution.       

24. The Secretary of the Commonwealth developed the language of the 

April 2016 primary election ballot question concerning the General Assembly’s 

proposal to amend Article V, Section 16(b) in accordance with Section 201 of the 

Pennsylvania Election Code, 25 P.S. § 2621(c), which vests the Secretary of the 

Commonwealth with authority over “the form and wording of constitutional 

amendments or other questions to be submitted to the State at large.”  25 P.S. § 

2621(c).  

25. Consistent with the Election Code’s delegation of authority over 

ballot questions to the Secretary of the Commonwealth, neither one of the bills the 

Generally Assembly passed proposing to change the constitutionally-mandated 

judicial retirement age from 70 to 75 (i.e., neither H.B. 79 nor H.B. 90) set forth or 

even suggested language for a ballot question concerning the proposed 

amendment. 
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26. Around the time of the General Assembly’s approval of the second 

joint resolution proposing to amend the Pennsylvania Constitution to require that 

the Commonwealth’s judicial officers retire on the last day of the year in which 

they reach the age of 75, rather than 70 as the Constitution presently requires, the 

Pennsylvania Supreme Court became embroiled in a statewide controversy that 

gained national media attention and sparked well-known negative opinions among 

the Commonwealth’s electorate about the Pennsylvania judiciary. 

27. In August 2015, following former Pennsylvania Supreme Court 

Justice Joan Orie Melvin’s May 1, 2013 resignation from judicial service, the 

Court of Judicial Discipline of the Commonwealth of Pennsylvania entered an 

Opinion and Order officially removing former Justice Orie Melvin from office and 

deeming her ineligible for future judicial service as a result of her four felony 

convictions for crimes including theft/diversion of services and criminal 

conspiracy.  See In re: Joan Orie Melvin Justice of the Supreme Court of 

Pennsylvania, No. 7 JD 2012 (Aug. 14, 2015 Pa. Ct. of Judicial Discipline).    

28. Later in 2015, Pennsylvania citizens, lawyers, politicians, and the 

Governor began calling for then-Justice Michael Eakin to resign from the 

Pennsylvania Supreme Court as a result of the public disclosure of racist and 

misogynistic emails the former Justice exchanged with members of the judiciary, 
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members of the Office of the Attorney General, and other individuals and state 

officials. 

29. On March 24, 2016, the Court of Judicial Discipline of the 

Commonwealth of Pennsylvania issued an Opinion and Order acknowledging 

former Justice Eakin’s resignation from the Pennsylvania Supreme Court; finding 

that the former Justice’s use of a pseudonymous email address to exchange emails 

containing imagery of “sexism, racism, and bigotry” with officers of the court and 

state officials demonstrated the former Justice’s “arrogance” and “seriously 

jeopardized the reputation of the judiciary”; and imposing a $50,000 fine on former 

Justice Eakin.  See In re: J. Michael Eakin Justice of the Supreme Court of 

Pennsylvania, No. 13 JD 2015 (Mar. 24, 2016  Pa. Ct. of Judicial Discipline).    

30. Former Justice Orie Melvin’s removal from the Pennsylvania 

Supreme Court and former Justice Eakin’s resignation from the Court came shortly 

after former Justice Seamus McCaffery resigned his seat on the Pennsylvania 

Supreme Court as a result of an email scandal, similar to that in which former 

Justice Eakin was embroiled, involving the exchange of pornographic, 

misogynistic and racist emails.  

31. During the same time period when criminal conduct and violations of 

the Code of Judicial Conduct and Pennsylvania Constitution caused former 

Justices Orie Melvin, Eakin and McCaffery to lose their seats on the Pennsylvania 
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Supreme Court, the media also reported on criminal convictions of, and scandals 

surrounding, lower state court judges and magisterial district judges.  

32. Amidst the controversy surrounding the judiciary, which garnered 

mass media attention and cast doubt on the electorate’s willingness to amend the 

Constitution to extend the limited tenure of Supreme Court justices, judges and 

magisterial district judges, a group of legislators sought to strike certain portions of 

the ballot question that the Secretary of the Commonwealth had developed for the 

April 2016 primary election regarding the General Assembly’s proposed 

amendment to Article V, Section 16(b).   

33. In particular, these legislators sought to strike from the ballot question 

developed by the Secretary of the Commonwealth any reference to the embattled 

Supreme Court as well as any indication that the proposed amendment would raise 

the constitutionally-mandated retirement age for Supreme Court justices, judges 

and magisterial district judges by five years. 

34. On March 6, 2016, 8 days before then-Justice Eakin officially 

announced his resignation from the Pennsylvania Supreme Court, the Pennsylvania 

Senate Majority Caucus, Senate President Pro Tempore Joe Scarnati, and Senate 

Majority Leader Jake Corman filed an “Emergency Application for Extraordinary 

Relief” asking the Supreme Court to “strike the following terms and phrases” from 
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the Secretary of the Commonwealth’s ballot question regarding the General 

Assembly’s proposed amendment to Article V, Section 16(b): 

Shall the Pennsylvania Constitution be amended to 
require that Justices of the Supreme Court, judges and 
justices of the peace (known as magisterial district 
judges) be retired on the last day of the calendar year in 
which they attain the age of 75 years, instead of the 
current requirement that they be retired on the last day of 
the calendar year in which they attain the age of 70? 

 
(See Emergency Application for Extraordinary Relief by Pennsylvania Senate 

Majority Caucus, Senate President Pro Tempore Joe Scarnati, and Senate Majority 

Leader Jake Corman, a true and correct copy of which is attached hereto as Exhibit 

G.)2   

35. These Senators’ Emergency Application for Relief advanced three 

arguments in support of their request that the Supreme Court strike certain 

language from the ballot question devised by the Secretary of the Commonwealth.  

First, the Senators contended that the phrase “of the Supreme Court” after the word 

“Justices” would confuse voters into thinking the proposed amendment would 

apply to justices of the United States Supreme Court, and that the phrase “known 

as magisterial district judges” after the term “justices of the peace” would mislead 

voters into thinking “that the proposed amendment does not apply to judges of the 

2 The Pennsylvania Senate Majority Caucus, Senate President Pro Tempore Joe Scarnati, and 
Senate Majority Leader Jake Corman are hereinafter collectively referred to as the “Senators.”  
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court of common pleas, the Superior Court, and the Commonwealth Court.”  (See 

Exhibit G at pp. 1-2.)  Second, the Senators argued that the “terms and phrases 

sought to be stricken are inconsistent with the proposed constitutional amendment . 

. . .”  (Id. at p. 2.)  Finally, the Senators seeking to rewrite the ballot question 

devised by the Secretary of the Commonwealth argued that the phrase “instead of 

the current requirement that they be retired on the last day of the calendar year in 

which they attain the age of 70” was “nothing more than superfluous and 

gratuitous commentary,” and that a ballot question regarding a proposed 

constitutional amendment need not state “what the current state of the law may be 

at the time of the proposed amendment.”  (Id.)   

36. On March 11, 2016, the Secretary of the Commonwealth, the 

Pennsylvania Department of State, and the Office of the Attorney General filed an 

Answer in Opposition to the Emergency Application for Extraordinary Relief, 

pointing out that the Senators’ Application should be denied because the proposed 

ballot question advocated for therein “would deny Pennsylvania voters relevant 

information regarding the proposed constitutional amendment.”  (See March 11, 

2016 Answer of Secretary of the Commonwealth Pedro A. Cortés at p. 7, a true 

and correct copy of which is attached hereto as Exhibit H.)   

37. In particular, the Secretary of the Commonwealth argued that “the 

phrase ‘instead of the current requirement that they be retired on the last day of the 
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calendar year in which they attain the age of 70’ should remain on the ballot 

question” because a ballot question that does not advise voters that “the existing 

language in the Constitution would be changed to 75 instead of 70 . . . would likely 

leave the voter wondering what the current requirement is—or worse yet, leave the 

voter with the impression that there is no requirement at all.”  (Id. at p. 17) 

(emphasis in original).     

38. The Secretary of the Commonwealth therefore explained to the 

Supreme Court in his Answer in Opposition to the Senators’ Application for 

Extraordinary relief that the Senators’ proposed ballot question would “deprive 

voters of relevant information on the ballot itself regarding the mandatory 

retirement age requirement as it currently exists in the Pennsylvania Constitution.”  

(Id. at p. 16.)   

39. Shortly after opposing the Senators’ Application for Extraordinary 

Relief, however, the Secretary of the Commonwealth reversed course and agreed 

to present the voters of the Commonwealth with a ballot question that is nearly 

identical to the ballot question that the Secretary of the Commonwealth had argued 

11 days earlier to the Supreme Court would mislead voters as to the true nature of 

the proposed amendment to Article V, Section 16(b) of the Pennsylvania 

Constitution.   
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40. On March 22, 2016, the Senators who filed the Emergency 

Application for Relief, the Secretary of the Commonwealth, the Pennsylvania 

Department of State, and the Office of the Attorney General filed a Joint 

Application for Extraordinary Relief requesting that the Supreme Court approve a 

stipulation providing that the Secretary of the Commonwealth would: (1) remove 

from the April 26, 2016 primary election ballots the question that the Secretary had 

initially developed concerning the General Assembly’s proposal to amend the 

Constitution by raising the constitutionally-mandated judicial retirement age from 

70 to 75, (2) direct the county boards of elections to do the same, and (3) place on 

the November 8, 2016 general election ballot the following question: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges, and 
magisterial district judges be retired on the last day of the 
calendar year in which they attain the age of 75 years? 
 

(See Joint Application for Extraordinary Relief dated March 22, 2016, a true and 

correct copy of which is attached hereto as Exhibit I.)   

41. On March 23, 2016, the Supreme Court entered an Order denying the 

Senators’ Emergency Application for Extraordinary Relief and the Joint 

Application seeking approval of the Stipulated Resolution and modified ballot 
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question.  (See In re Proposed Constitutional Amendment 1, Ballot Question, No. 

29 MM 2016 (Pa. Mar. 23, 2016)).3     

42. Following the Supreme Court’s denial of the Joint Application 

seeking to change the ballot question that the Secretary of the Commonwealth had 

devised for the April 2016 primary election pursuant to the Secretary’s authority 

under Section 201 of Pennsylvania Election Code, 25 P.S. § 2621(c), groups of 

legislators introduced concurrent resolutions to remove the proposed Amendment 

from the April 2016 primary ballot, to place the proposed amendment on the 

November 2016 general election ballot, and to require the Secretary of the 

Commonwealth to adopt a ballot question drafted by the General Assembly.   

43. On April 6, 2016, the House of Representatives approved one such 

concurrent resolution, H.R. 783, and the Senate approved the resolution on April 

11, 2016.  (See H.R. 783 and H.R. 783 legislative history, true and correct copies 

of which are attached hereto as Exhibits J and K.)   

3 The ballot question agreed to in the Stipulation rejected by the Supreme Court, which the 
Secretary of the Commonwealth plans to present to voters in the November 2016 general 
election, is nearly identical to the ballot question the Senators asked the Supreme Court to adopt 
in their Petition for Extraordinary Relief.  Notwithstanding the Senators’ attempt to strike from 
the ballot question any reference to the Supreme Court, however, the ballot question set forth in 
the proposed Stipulation, which is the same question the Secretary of the Commonwealth intends 
to place on the November 2016 general election ballot, includes the phrase “of the Supreme 
Court” after the word “justices.”  In addition, the ballot question the Secretary of the 
Commonwealth intends to present to voters in the November 2016 general election, as set forth 
in the Stipulation the Supreme Court rejected, refers to the Commonwealth’s lowest-ranking 
judicial officers as “magisterial district judges,” while the Senators’ Petition for Extraordinary 
Relief requested that the Supreme Court revise the ballot question devised by the Secretary of the 
Commonwealth for the April 2016 primary election by referring to the lowest-ranking judicial 
officers of the Commonwealth as “justices of the peace.”    
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44. Because the General Assembly approved H.R. 783 just 15 days before 

the 2016 primary election, after absentee ballots had already been distributed and 

cast, the General Assembly recognized that it would be impossible for the 

Secretary of the Commonwealth to remove his previously-devised question from 

the statewide primary election ballots, as the voting machines and ballots across 

the Commonwealth had already been finalized. 

45. Accordingly, H.R. 783 directed the Secretary of the Commonwealth 

to “disregard any vote” on the proposed amendment, and the Resolution instructed 

county boards of election that, “to the extent possible,” they were to remove from 

the April 2016 primary election ballots the following question devised by the 

Secretary of the Commonwealth:  

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges and 
justices of the peace (known as magisterial district 
judges) be retired on the last day of the calendar year in 
which they attain the age of 75 years, instead of the 
current requirement that they be retired on the last day of 
the calendar year in which they attain the age of 70? 
 

  (See Exhibit J.)  

46. H.R. 783 also divested the Secretary of the Commonwealth of his 

authority over “the form and wording of constitutional amendments or other 

questions to be submitted to the State at large” and directed the Secretary to place 

on the November 8, 2016 general election ballot a question drafted by the General 
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Assembly, which misleadingly omits that the proposed amendment would increase 

the mandatory retirement age, and instead suggests that the proposed amendment 

would result in the inaugural imposition of a mandatory retirement age for 

Supreme Court justices, judges and magisterial district judges of the 

Commonwealth.   

47. In particular, H.R. 783 directs the Secretary of the Commonwealth to 

place the proposed constitutional amendment “on the ballot for the general election 

on November 8, 2016, in the following form”: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges, and 
magisterial district judges be retired on the last day of the 
calendar year in which they attain the age of 75? 
 

(See Exhibit J.) 

48. The differences between the ballot question the Secretary of the 

Commonwealth developed for the April 2016 primary election and the ballot 

question set forth by the General Assembly in H.R. 783 can be seen below, with 

the language the General Assembly removed from Secretary of the 

Commonwealth’s ballot question stricken: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges and 
justices of the peace (known as magisterial district 
judges) be retired on the last day of the calendar year in 
which they attain the age of 75 years, instead of the 
current requirement that they be retired on the last day of 
the calendar year in which they attain the age of 70?   
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49. The key difference between the ballot questions developed by the 

Secretary of the Commonwealth and the General Assembly is that the ballot 

question devised by the Secretary of the Commonwealth notified voters that the 

proposed constitutional amendment would raise the constitutionally-mandated 

retirement age for Supreme Court justices, judges and magisterial district judges by 

5 years, while the ballot question drafted by the General Assembly gives no 

indication that the Constitution currently contains a mandatory retirement age for 

Supreme Court justices, judges and magisterial district judges lower than that 

sought to be imposed by the proposed constitutional amendment.  In other words, 

the language the General Assembly has ordered the Secretary of the 

Commonwealth to place on the ballot in the upcoming general election gives the 

misimpression that voters are being asked to impose a mandatory judicial 

retirement age for the first time, rather than to raise an existing mandatory judicial 

retirement age.   

50. On April 14, 2016, three days after the General Assembly approved 

H.R. 783, a group of legislators asked the Commonwealth Court to preliminarily 

enjoin the Secretary of the Commonwealth from implementing H.R. 783 because 

of the alleged improper process through which the General Assembly passed the 

concurrent resolution purportedly contravening the Secretary of the 

Commonwealth’s authority under Pennsylvania law.  
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51. Specifically, Senators Joy Costa, Daylin Leach, and Christine M. 

Tartaglione filed an Application for a Preliminary Injunction seeking to enjoin the 

Secretary of the Commonwealth from implementing H.R. 783 on the grounds that 

the concurrent resolution: (1) unconstitutionally directed the Secretary to infringe 

on the rights of voters who had already cast absentee ballots; (2) should have been 

presented to the Governor for his approval; and (3) compelled the Secretary of the 

Commonwealth to act contrary to his duties with respect to the legal process for 

voting on a constitutional amendment.   

52. On April 20, 2016, the Commonwealth Court, by the Honorable P. 

Kevin Brobson, found that Senators Costa, Leach, and Tartaglione did not meet the 

high burden required to obtain preliminary injunctive relief and therefore declined 

to preliminarily enjoin H.R. 783 in advance of the April 2016 primary election.   

53. Given that Judge Brobson’s decision declining to preliminarily enjoin 

H.R. 783 came just 6 days before the April 26, 2016 primary election, it was 

impossible to remove from the primary ballots the question the Secretary of the 

Commonwealth devised concerning the General Assembly’s proposal to raise the 

judicial retirement age from 70 to 75, as the final primary election ballots 

containing the Secretary of the Commonwealth’s question had been created and 

distributed prior to Judge Brobson’s decision. 
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54. Thus, although the Secretary of the Commonwealth was prohibited 

from conducting an official tally of the vote, the April 2016 primary election 

ballots across the Commonwealth contained the following question developed by 

the Secretary of the Commonwealth: 

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges and 
justices of the peace (known as magisterial district 
judges) be retired on the last day of the calendar year in 
which they attain the age of 75 years, instead of the 
current requirement that they be retired on the last day of 
the calendar year in which they attain the age of 70?   
 

55. According to the Pennsylvania Department of State, 2,395,250 

Pennsylvania Citizens answered the ballot question, with 50.99% voting “no” and 

49.01% voting “yes.”  (See Pennsylvania Department of State, Tuesday, April 26, 

2016 Official Returns, a true and correct copy of which is attached hereto as 

Exhibit L.)     

56. Pursuant to H.R. 783, the electorate’s vote at the April 2016 primary 

election against amending the Constitution to require that judicial officers “be 

retired on the last day of the calendar year in which they attain the age of 75 years, 

instead of the current requirement that they be retired on the last day of the 

calendar year in which they attain the age of 70” was invalidated and had no legal 

effect. 
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57. Instead, the Secretary of the Commonwealth intends to place on the 

November 2016 general election ballot the following question set forth by the 

General Assembly in H.R. 783:  

Shall the Pennsylvania Constitution be amended to 
require that justices of the Supreme Court, judges, and 
magisterial district judges be retired on the last day of the 
calendar year in which they attain the age of 75? 

 
(See Affidavit of Jonathan Marks, Commissioner Bureau of Commissions, 

Elections and Legislation, Department of State, a true and correct copy of which is 

attached hereto as Exhibit M.)  

58. On July 6, 2016, a panel of the Commonwealth Court, in an Opinion 

authored by Judge Brobson, held that the General Assembly acted within its 

authority by passing the portions of H.R. 783 withdrawing the proposed 

constitutional amendment to Article V, Section 16(b) from the April 2016 primary 

election ballot and placing the proposed amendment on the November 2016 

general election ballot.  (See Commonwealth Court Opinion dated July 6, 2016, a 

true and correct copy of which is attached hereto as Exhibit N.)   

59. The Commonwealth Court’s July 6, 2016 Opinion upholding the 

process by which the General Assembly passed H.R. 783 does not address the 

propriety of the language of the ballot question regarding the General Assembly’s 

proposed amendment to Article V, Section 16(b).   
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60. The Commonwealth Court, however, implicitly acknowledges in the 

Opinion that one cannot understand the effect and purpose of the proposed 

amendment without knowing the present law regarding judicial retirement.  In 

order to give meaning to its statement that the proposed amendment would “amend 

section 16(b) of Article V of the Pennsylvania Constitution to provide that 

Pennsylvania justices, judges, and magisterial district judges be retired on the last 

day of the calendar year in which they attain the age of 75,” the Commonwealth 

Court felt it necessary to include a footnote explaining that “Section 16(b) of 

Article V of the Pennsylvania Constitution currently provides that Pennsylvania 

justices, judges, and magisterial district judges be retired on the last day of the year 

in which they attain the age of 70.”  (See Exhibit N at p. 3.)   

61. The Commonwealth Court also accurately described the true nature 

and effect of the proposed constitutional amendment, which is not merely to 

impose a constitutionally-mandated judicial retirement age, but rather to “raise the 

judicial retirement age to 75.”  (Id. at. p. 4, n. 4) (emphasis added).    

The Ballot Question Regarding The Proposed Constitutional 
Amendment Is Misleading And Does Not Give Voters Notice Of 

The Actual And Intended Purpose Of The Proposed Amendment 
 

62. In a democracy, it is indisputable that voters are required to have the 

information necessary to make the best decisions on matters of critical importance 
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such as a constitutional amendment regarding the retirement age of state judicial 

officers.   

63. The Pennsylvania Constitution currently requires that the 

Commonwealth’s jurists retire on December 31 of the year in which they attain the 

age of 70.   

64. The General Assembly proposes a constitutional amendment raising 

this mandatory retirement age by 5 years, from 70 to 75.   

65. Under the General Assembly’s proposal, Supreme Court justices, 

judges and magisterial district judges of the Commonwealth would be required to 

retire on the last day of the year in which they attain the age of 75, rather than the 

last day of the year they turn 70, as currently required under Article V, Section 

16(b) of the Pennsylvania Constitution. 

66. Before the General Assembly’s proposal can result in an amendment 

to the Constitution, it must be presented to the qualified electorate and approved by 

a majority vote.  Pa. Const. Art. XI, § 1. 

67. In order to satisfy the constitutional requirement that the General 

Assembly’s proposed constitutional amendment be presented to the electorate for a 

vote, the Secretary of the Commonwealth must present the electorate with a ballot 

question that advises “voters of the true meaning and ramifications of [the 

proposed] constitutional amendment on which they are asked to vote.”  26 Am. 
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Jur. 2d Elections § 287 (2015); accord, Stander v. Kelley, 250 A.2d 474, 480 (Pa. 

1969); Weiner v. Sec’y of Comm., 558 A.2d 185, 188 (Pa. Commw. Ct. 1989).  

68. Thus, the ballot question concerning the General Assembly’s 

proposed amendment to Article V, Section 16(b) must ask whether voters wish to 

raise the judicial retirement age from 70 to 75, not merely whether voters are in 

favor of a constitutionally-mandated judicial retirement age of 75.   

69. Despite previously arguing before the Supreme Court that voters will 

be misled by a ballot question that does not advise of the current constitutionally-

mandated judicial retirement age, the Secretary of the Commonwealth has stated 

his intention to adopt the ballot question set forth by the General Assembly in H.R. 

783, which omits any reference to the current compulsory retirement age for the 

Commonwealth’s jurists, and to place that question before the electorate in the 

November 2016 general election.  (See Exhibit M.)  

70. The question the Secretary of the Commonwealth plans to put on the 

November 2016 general election ballot in accordance with H.R. 783 asks only 

whether voters wish to amend the constitution to require that Supreme Court 

justices, judges and magisterial district judges retire at a certain age, not whether 

the constitutionally-mandated retirement age should be raised by 5 years.  

71. This ballot question is inconsistent with past ballot questions 

concerning proposed amendments that change the wording of provisions of the 
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Pennsylvania Constitution, which—like the ballot question the Secretary devised 

for the April 2016 primary election regarding the General Assembly’s proposed 

amendment to Article V, Section 16(b)—advised voters of the state of the 

Constitution at the time of the vote and the impact of the proposed amendment.  

For example: 

a. When the General Assembly proposed amending the 
Constitution to state, “In all criminal prosecutions the 
accused hath a right to be heard by himself and his 
counsel, to demand the nature and cause of the 
accusation against him, to [meet the witnesses face to 
face] be confronted with the witnesses against him,” 
the ballot question on the proposed amendment stated: 
“Shall the Pennsylvania Constitution be amended 
to provide (1) that a person accused of a crime has the 
right to be ‘confronted with the witnesses against him,’ 
instead of the right to ‘meet the witnesses face to 
face[?]’”  See Bergdoll v. Kane, 694 A.2d 1155, 1158 
(Pa. 1997). 
 

b. When the General Assembly proposed amending the 
Constitution to specify that a justice’s or judge’s 
retirement must occur on December 31st of the year the 
jurist turns 70, rather than immediately upon reaching the 
age of 70, the ballot question on the proposed 
amendment stated: “Shall the Constitution of 
Pennsylvania be amended to provide that justices of the 
Supreme Court, judges and justices of the peace shall be 
retired on the last day of the calendar year in which they 
attain the age of 70 years, rather than on the day they 
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attain the age of 70?”  (See Exhibit A at p. 53) 
(emphasis added).4 

 
c. When the General Assembly proposed amending the 

Constitutional rights of absentee voters, the ballot 
question on the proposed amendment stated: “Shall the 
Pennsylvania Constitution be amended to require the 
enactment of legislation permitting absentee voting by 
qualified electors who at the time of an election may be 
absent from the municipality where they reside because 
their duties, occupation or business require them to be 
elsewhere, which would change the current law 
permitting absentee voting by such qualified electors 
only when they are absent from the entire county 
where they reside?”  (Id. at p. 51) (emphasis added). 
 

d. When the General Assembly proposed amending the 
Constitution to add seats on the Superior Court, the ballot 
question on the proposed amendment stated: “Shall 
Article V, section 3, and section 13, subsection b, and the 
Schedule to Article V, section 11 of the Pennsylvania 
Constitution be amended to permit an increase in the 
number of judges of the Superior Court from its 
present number of seven, make changes to initial terms 
of additional judges and further provide for the selection 
of the president judge of the Superior Court?”  (Id. at p. 
34) (emphasis added).5  

4 In asking the Supreme Court for permission to rewrite the ballot question that the Secretary of 
the Commonwealth drafted for the April 2016 primary election regarding the General 
Assembly’s proposal to raise the Constitutionally-mandated judicial retirement age, the 
Pennsylvania Senate Majority Caucus, Senate President Pro Tempore Joe Scarnati, and Senate 
Majority Leader Jake Corman inaccurately represented to the Supreme Court that “[p]ast ballot 
questions in this Commonwealth have been historically limited to what the new law would be if 
amended, not what the current state of the law may be at the time of the proposed amendment.”  
(See Exhibit G at p. 2.)   
 
5 There is a very important distinction between the knowledge a voter must have in order to 
understand the actual and intended purpose of a constitutional amendment that adds a whole new 
provision to the Pennsylvania Constitution and an amendment that changes the wording of an 
existing provision of the Constitution.  While a ballot question may only need to apprise a voter 
of proposed new constitutional language when a proposed amendment will add an entirely new 
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72. As the Secretary of the Commonwealth explained to the Supreme 

Court in opposing the Senators’ Emergency Application for Extraordinary Relief 

seeking to revise the ballot question that the Secretary had devised for the April 

2016 primary election, where a proposed amendment would change current 

language of the Constitution—rather than merely add new language—voters must 

be apprised of the current state of the Constitution in order to understand the 

character and purpose of the proposed amendment and the issue on which they are 

voting.  (See Exhibit H at pp. 16-20.)   

73. The Pennsylvania Supreme Court, consistent with federal courts and 

state high courts across the county, has held that a ballot question regarding a 

proposed constitutional amendment must identify the manner in which the 

Constitution will be amended and show the “character and purpose” of the 

proposed amendment “without misleading or deceiving voters.”  29 

C.J.S. Elections § 170; accord, Stander v. Kelley, 250 A.2d 474, 480 (Pa. 1969);  

Oncken v. Ewing, 8 A.2d 402, 403 (Pa. 1939) (“It may be proper and necessary for 

a court to nullify an election . . . [if] the form of the ballot is so lacking in 

conformity with the law and so confusing that the voters cannot intelligently 

express their intentions . . . .”); Charleston Cty. Sch. Dist. v. Charleston Cty. 

provision to the Pennsylvania Constitution, a voter cannot understand the actual and intended 
purpose of a proposed constitutional amendment that will change an existing provision of the 
Constitution unless the ballot question on the proposed amendment informs the voter of the state 
of the Constitution at the time of the vote on the proposed amendment. 
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Election Comm’n, 519 S.E.2d 567, 573 (S.C. 1999) (“The summarized question 

must explain the measure ‘plainly, fairly, and in such words that the average voter 

may understand its character and purpose’”) (internal citations omitted); Concrete, 

Inc. v. Rheaume Builders, 132 A.2d 133, 135 (N.H. 1957) (A ballot question 

regarding a proposed constitutional amendment must give an “ordinary person a 

clear idea of what he is voting for or against”); Wadhams v. Bd. of Cty. Comm’rs, 

567 So. 2d 414, 417 (Fla. 1990) (“What the law requires is that the ballot be fair 

and advise the voter sufficiently to enable him intelligently to cast his ballot”) 

(emphasis in original); Burton v. Georgia, 953 F.2d 1266, 1269 (11th Cir. 1992) 

(Ballot language should not be so “misleading that voters cannot recognize the 

subject of the amendment at issue[,]” as such ballot language results in voters 

being “deceived, in a concrete and fundamental way, about ‘what they are voting 

for or against’”); Cartagena v. Calderon, 150 F. Supp. 2d 338, 344 (D.P.R. 2001).   

74. As the Pennsylvania Supreme Court has explained: 

The Constitution is the fundamental law of our 
Commonwealth, and in matters relating to alterations or 
changes in its provisions, the courts must exercise the 
most rigid care to preserve to the people the right assured 
to them by this instrument.  No method of amendment 
can be tolerated which does not provide the electorate 
adequate opportunity to be fully advised of proposed 
changes.   
 

Com. ex. rel. Schnader v. Beamish, 164 A. 615, 616-617 (Pa. 1932) (emphasis 

added).     
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75. Thus, “the first and most important question” in determining whether 

a ballot question regarding a proposed amendment passes constitutional muster is, 

“[d]oes the question as stated on the ballot fairly, accurately and clearly apprise the 

voter of the question or issue to be voted on?”  See Weiner v. Sec’y of Comm., 558 

A.2d 185, 188 (Pa. Commw. Ct. 1989) (quoting Stander v.  Kelley, 250 A.2d 474, 

480 (Pa. 1969)).   

76. With respect to the ballot question at issue in this case, this question 

must be answered in the negative. 

77. The pertinent issue to be voted on is very straightforward: whether the 

constitutionally-mandated judicial retirement age should be raised by 5 years.   

78.  The “true meaning and ramification” of the proposed amendment is 

that it would allow Supreme Court justices, judges and magisterial district judges 

to serve an additional 5 years, retiring on the last day of the year in which they 

attain the age of 75, rather than 70 as presently required under the Pennsylvania 

Constitution.  See 26 Am. Jur. 2d Elections § 287 (2015).    

79. But the ballot question the Secretary of the Commonwealth intends to 

put on the November 2016 general election ballot will not give voters “fair notice . 

. . of the character and purpose of the [proposed] amendment” because the ballot 

question will not give voters notice that they are being asked to raise the 

constitutionally-mandated judicial retirement age by 5 years.  Id.   
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80. Instead, the ballot question set forth by the General Assembly in H.R. 

783, which the Secretary of the Commonwealth intends to adopt, asks whether a 

judicial retirement age of 75 should be imposed, not whether the current judicial 

retirement age of 70 should be increased by 5 years. 

81. The ballot question is misleadingly designed to garner “yes” votes 

from voters who are unaware that there is currently a judicial retirement age set 

forth in the Pennsylvania Constitution but who are in favor of a restricted 

mandatory judicial retirement age.    

82.  A voter who is in favor of restricting the tenure of Supreme Court 

justices, judges and magisterial district judges but who is unaware that the 

Pennsylvania Constitution currently requires Supreme Court justices, judges and 

magisterial district judges to retire at the age of 70 (as many voters likely are), 

would respond “yes” to the ballot question “Shall the Pennsylvania Constitution be 

amended to require that justices of the Supreme Court, judges, and magisterial 

district judges be retired on the last day of the calendar year in which they attain 

the age of 75 years?”  

83. Indeed, such a voter who is not well-versed in the Pennsylvania 

Constitution would understand the above-worded ballot question set forth by the 

General Assembly and adopted by the Secretary of the Commonwealth to ask 

whether the Pennsylvania Constitution should be amended to institute a mandatory 
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retirement age for Supreme Court justices, judges and magisterial district judges 

and would be shocked to learn that they were in fact voting to raise the current 

constitutionally-mandated judicial retirement age by 5 years.   

COUNT I 
Declaratory and Injunctive Relief  

 
84. Plaintiffs incorporate the paragraphs above as though fully set forth 

herein. 

85. Plaintiffs’ right to vote on a ballot question setting forth the true 

nature of the General Assembly’s proposed amendment to Article V, Section 16(b) 

is direct, substantial and immediate. 

86.  The ballot question set forth in H.R. 783 presents a real, actual 

controversy that implicates constitutional concerns.   

87. The relief Plaintiffs request is narrowly tailored to abate the injuries 

Plaintiffs and their fellow voters will suffer if the Secretary of the Commonwealth 

is not enjoined from presenting them with the ballot question set forth by the 

General Assembly in H.R. 783. 

88. The ballot question regarding the General Assembly’s proposed 

amendment to Article V, Section 16(b), as drafted by the General Assembly and 

adopted by the Secretary of the Commonwealth, fails to accurately and clearly 

apprise Plaintiffs and their fellow voters of the question to be voted on—i.e., 
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whether the constitutionally-mandated judicial retirement age should be raised by 5 

years.    

89. Article XI, Section I of the Pennsylvania Constitution guarantees the 

right of the Plaintiffs and the qualified electors of this Commonwealth to approve 

any proposed constitutional amendment. 

90. The ballot question regarding the General Assembly’s proposed 

amendment to Article V, Section 16(b) is so misleading and non-reflective of the 

proposed amendment that if the Secretary of the Commonwealth is permitted to 

place it on the November 2016 general election ballot, Plaintiffs and their fellow 

citizens comprising the qualified electors of this Commonwealth will be effectively 

stripped of the right guaranteed by Article XI, Section 1 of the Pennsylvania 

Constitution to approve the proposed amendment to the Constitution. 

91. The misleading nature of the ballot question regarding the General 

Assembly’s proposed amendment to Article V, Section 16(b), as drafted by the 

General Assembly and adopted by the Secretary of the Commonwealth, would also 

infringe on Plaintiffs’ and the Pennsylvania electorate’s due process rights under 

the Pennsylvania Constitution.   

92. The deprivation of State constitutional rights that Plaintiffs will suffer 

if this Court fails to enjoin the Secretary of the Commonwealth from presenting the 

electorate with the misleading ballot question set forth by the General Assembly in 
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H.R. 783 and adopted by the Secretary of the Commonwealth cannot be 

compensated in damages. 

93. The narrowly-tailored relief Plaintiffs request will prevent Plaintiffs 

and all other qualified Pennsylvania voters from being deprived of their 

constitutional right to intelligently vote on the General Assembly’s proposed 

amendment to Article V, Section 16(b) of the Pennsylvania Constitution. 

94. Greater injury will result from refusing, rather than granting, the relief 

requested, as Plaintiffs merely request that the Secretary of the Commonwealth be 

required in accordance with Pennsylvania law to present the electorate with a 

ballot question that accurately and clearly apprises voters that they are being asked 

to vote on the General Assembly’s proposal to amend the Constitution to raise the 

mandatory judicial retirement age from 70 to 75, such as the ballot question the 

Secretary of the Commonwealth drafted for the April 2016 primary election. 

95. Permitting the ballot question with the present language, which fails 

to advise voters of the true meaning and ramification of the proposed amendment, 

will result in the irreparable and permanent deprivation of the Plaintiffs’ and the 

Pennsylvania electorate’s right to vote on the proposed Constitutional amendment.   

96. Plaintiffs’ right to relief is clear.  

97. The balance of equities favors Plaintiffs’ request for injunctive and 

declaratory relief.      
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WHEREFORE, Plaintiffs respectfully that this Court enter an Order: (1) 

declaring unlawful the ballot question set forth by the General Assembly in H.R. 

783 and adopted by the Secretary of the Commonwealth; (2) enjoining the 

Secretary of the Commonwealth from placing on the November 2016 general 

election ballot the question set forth in H.R. 783 and approved by the Secretary; 

and (3) directing the Secretary of the Commonwealth to present the proposed 

constitutional amendment to the qualified voters of the Commonwealth of 

Pennsylvania in a form that advises voters of the true nature of the proposed 

amendment, which is to amend the Pennsylvania Constitution to raise the 

compulsory retirement age from 70 to 75. 

 Respectfully submitted, 
 
SPRAGUE & SPRAGUE 
 

             
By: /s/ Richard A. Sprague  

RICHARD A. SPRAGUE (I.D. #04266) 
BROOKE SPIGLER COHEN (I.D. #204648) 
JORDANN R. CONABOY (I.D. #319337) 
WILLIAM H. TRASK (I.D. # 318229)  
The Wellington Bldg., Suite 400 
135 S. 19th Street 
Philadelphia, Pennsylvania 19103 
(215) 561-7681 

 

 

 

38 
 



VERIFICATION 
 

I, Richard A. Sprague, Esquire, Plaintiff in the foregoing Complaint for 

Declaratory and Injunctive Relief, herby verify that the facts in the foregoing 

document are true and correct to the best of my knowledge, information and belief.  

I understand that the statements in the foregoing Complaint are made subject to the 

penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification to authorities.  

 

Date: July 21, 2016    /s/ Richard A. Sprague    
           Richard A. Sprague, Esquire 
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VERIFICATION 
 

I, Hon. Ronald D. Castille, Plaintiff in the foregoing Complaint for 

Declaratory and Injunctive Relief, herby verify that the facts in the foregoing 

document are true and correct to the best of my knowledge, information and belief.  

I understand that the statements in the foregoing Complaint are made subject to the 

penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification to authorities.  

 

Date: July 21, 2016       /s/ Ronald D. Castille    
           Hon. Ronald D. Castille   
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VERIFICATION 
 

I, Hon. Stephen Zappala, Sr., Plaintiff in the foregoing Complaint for 

Declaratory and Injunctive Relief, herby verify that the facts in the foregoing 

document are true and correct to the best of my knowledge, information and belief.  

I understand that the statements in the foregoing Complaint are made subject to the 

penalties of 18 Pa.C.S. § 4904, relating to unsworn falsification to authorities.  

 

Date: July 21, 2016        /s/ Stephen Zappala, Sr.   
             Hon. Stephen Zappala, Sr. 
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PROOF OF SERVICE 
 

I, Jordann R. Conaboy, Esquire, herby certify that on this 21st day of July, 

2016, I caused true and correct copies of the foregoing Complaint for Declaratory 

and Injunctive Relief, with exhibits, to be served on the individuals listed below 

via hand delivery: 

Pedro A. Cortés, Esquire 
Secretary of the Commonwealth 

Office of the Secretary 
302 North Office Building 

Harrisburg, PA 17120 
 

Kathleen G. Kane, Esquire 
Bruce L. Castor, Jr., Esquire  

Office of the Attorney General 
15th Floor, Strawberry Square 

Harrisburg, PA 17120 
 

Timothy F. Yates, Esquire 
Pennsylvania Department of State 

Office of General Counsel 
306 North Office Building 

Harrisburg, PA 17120 
 
 
 
 
 
      /s/ Jordann R. Conaboy    

                      Jordann R. Conaboy, Esquire
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