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SUPERIOR COURT OF CALIFORNIA,

MINUTE ORDER

TIME: 01:59:00 PM 
JUDICIAL OFFICER PRESIDING: Henry Walsh

COUNTY OF VENTURA
 VENTURA 

 DATE: 09/15/2020 DEPT:  42

CLERK:  H McIntyre
REPORTER/ERM:

CASE NO: 56-2020-00540781-CU-MC-VTA
CASE TITLE: Election Integrity Project California Inc vs. Lunn
CASE CATEGORY: Civil - Unlimited CASE TYPE: Misc Complaints - Other

EVENT TYPE: Ruling on Submitted Matter

APPEARANCES

The Court, having previously taken the September 14, 2020 petition for preliminary injunction under
submission, now rules as follows:

This matter came before the court on plaintiffs' petition for a preliminary injunction to require defendants
to implement certain procedures to augment their existing procedures allowing observers access to the
counting of mail election ballots. Testimony was taken, exhibits received and the matter was argued by
counsel. The court thereupon took the matter under submission and now rules on the issues presented
to it.

Plaintiffs are a public interest group whose purpose is to insure the integrity of the process by which
mailed election ballots are counted. They are afforded certain access to the counting process by the
authority of the Elections Code, and contend in this litigation that Mark Lunn, the Ventura County Clerk
and Registrar of Voters is not providing the statutorily required access. Defendant Lunn contends that he
is providing sufficient access, and that plaintiffs are asking for concessions that plaintiffs, as observers,
are not entitled to claim.

The Elections Code at section 15104 authorizes the presence of observers for the ballot counting
process. The language of the statute states that the purpose of election observers is to watch over the
process of vote counting, and challenge whether the election workers handling the vote by mail ballots
are "...following established procedures..." To comply with this, Lunn has established certain protocols
which include having observers stay in certain designated areas in the ballot counting area, prohibiting
observers from communicating with election workers, and requiring that observers request permission to
move from one designated area to another. Plaintiffs concede that these protocols allow them to
observe, but not sufficiently so that they can lodge a challenge if they believe that an election worker has
made an error in accepting a mail ballot.

The vote counting process begins with an election worker validating a ballot by comparing the voter
signature on the envelope of the mailed in ballot with the signature of the voter on file with his her
affidavit to register as a voter (which may have been on file for decades). If the signatures match, the
envelope is opened, and the ballot is further processed for counting. If the election worker concludes
that the signatures do not match, the envelope is put aside for further examination. Plaintiffs' witnesses,
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CASE TITLE: Election Integrity Project California Inc vs.
Lunn

CASE NO: 56-2020-00540781-CU-MC-VTA

who were acting as observers, have testified that the computer screens on which the signatures appear
to the election worker (and which they were monitoring) were visible and the signatures recognizable,
but were not sufficiently clear because of glare and/or the angle of viewing such that the observer could
him/herself determine if there was a match. The observers further contend that their inability to move
about more freely in the ballot counting area further restricted their ability to effectively compare
signatures for purpose of lodging a challenge to the decision by the election worker.

This is perhaps the real issue of the case. That is, is the function of the observer limited to verifying that
appropriate procedures for counting ballots are being observed, or does the observer function extend to
one where they have standing to contest decisions by the election workers regarding the validity of
individual ballots. Plaintiffs argue the latter, defendant contends the former.

A preliminary injunction shall issue when the party requesting it is likely to prevail on the merits, and that
irreparable harm will result if the injunction is not granted (Code of Civil Procedure section 526).

Here the court concludes that the plaintiffs are not likely to prevail on the present state of the evidence.
The court finds that the defendant's procedures in place are reasonable considering the need to
effectively conduct the business of counting ballots and the restrictions imposed by the distancing
requirements of the Covid pandemic. Mr. Lunn has installed Zoom technology to allow for off site
monitoring, and is expanding that for the November election. More to the point, however, the court finds
that the role of the observer is observation of the process, and does not extend to challenging the
decisions of the election workers. Plaintiffs make no contention that the process they have observed is
faulty. The court finds additionally that plaintiffs are not at risk for suffering irreparable harm. The existing
procedures provide them with reasonable access to be able to accomplish their function. The additions
to those procedures which will be in place by Election Day will add to their ability to access and observe
the process.

The request for a Preliminary Injunction is denied

Dated: September 15, 2020

Henry J. Walsh
Judge of the Superior Court
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Footnotes

1 As we have recently explained, our Court's King's Bench jurisdiction is derived from Article V, § 2 of the Pennsylvania

Constitution and 42 Pa.C.S. § 502, and “is generally invoked to review an issue of public importance that requires timely

intervention by the court of last resort to avoid the deleterious effects arising from delays incident to the ordinary process

of law.” Friends of Danny DeVito v. Wolf, ––– Pa. ––––, ––––, 227 A.3d 872, 884 (Pa. 2020). We may exercise this power

of review even where, as here, no dispute is pending in a lower court of this Commonwealth. Id.

2 The Pennsylvania Election Code, 25 P.S. §§ 2600-3591 (“Election Code” or “Code”).

3 As defined by the Election Code, the process of “pre-canvassing” is “the inspection and opening of all envelopes

containing official absentee ballots or mail-in ballots, the removal of such ballots from the envelopes and the counting,

computing and tallying of the votes reflected on the ballots. The term does not include the recording or publishing of the

votes reflected on the ballots.” 25 P.S. § 2602. The process of “canvassing” is “the gathering of ballots after the final

pre-canvass meeting and the counting, computing and tallying of the votes reflected on the ballots.” Id. § 2602. At times

herein, we refer to these two stages broadly as “canvassing.”

4 The voter's declaration is a pre-printed statement required to appear on the ballot return envelope containing a voter's

absentee or mail-in ballot declaring: that the voter is qualified to vote the ballot enclosed in the envelope, and that the

voter did not already vote in the election for which the ballot was issued. 25 P.S. § 3146.2. The declaration also contains

lines for the voter to print his or her name and address, a space for the voter to sign his or her name or make a mark if

unable to sign, and a space for the voter to enter the date on which he or she executed the declaration. Id. § 3146.6.



5 Act of October 31, 2019, P.L. 552, No. 77 (hereinafter, “Act 77”).

6 Act of March 27, 2020, P.L. 41, No. 12 (hereinafter, “Act 12”).

7 This election was rescheduled from May 17, 2020 due to the COVID-19 pandemic.

8 We collectively refer to Act 77 and Act 12 as the “recent Code amendments.”

9 This lawsuit challenged, as an alleged violation of the due process and equal protection guarantees of the 14th

Amendment to the United States Constitution, inter alia, the Secretary's allowance in the upcoming election of the use of

drop boxes, satellite election offices for the collection of absentee and mail-in ballots, and the counting of ballots which

were returned without a secrecy envelope, and the requirement in the Election Code that poll watchers reside in the

county in which they sought to serve in this capacity.

10 This statutory section provides:

The words “proof of identification” shall mean:

(1) In the case of an elector who has a religious objection to being photographed, a valid-without-photo driver's license

or a valid-without-photo identification card issued by the Department of Transportation.

(2) For an elector who appears to vote under section 1210, a document that:

(i) shows the name of the individual to whom the document was issued and the name substantially conforms to the

name of the individual as it appears in the district register;

(ii) shows a photograph of the individual to whom the document was issued;

(iii) includes an expiration date and is not expired, except:

(A) for a document issued by the Department of Transportation which is not more than twelve (12) months past the

expiration date; or

(B) in the case of a document from an agency of the Armed forces of the United States or their reserve components,

including the Pennsylvania National Guard, establishing that the elector is a current member of or a veteran of the

United States Armed Forces or National Guard which does not designate a specific date on which the document

expires, but includes a designation that the expiration date is indefinite; and

(iv) was issued by one of the following:

(A) The United States Government.

(B) The Commonwealth of Pennsylvania.

(C) A municipality of this Commonwealth to an employee of that municipality.

(D) An accredited Pennsylvania public or private institution of higher learning.

(E) A Pennsylvania care facility.

(3) For a qualified absentee elector under section 1301 or a qualified mail-in elector under section 1301-D:

(i) in the case of an elector who has been issued a current and valid driver's license, the elector's driver's license

number;

(ii) in the case of an elector who has not been issued a current and valid driver's license, the last four digits of the

elector's Social Security number;

(iii) in the case of an elector who has a religious objection to being photographed, a copy of a document that satisfies

paragraph (1); or

(iv) in the case of an elector who has not been issued a current and valid driver's license or Social Security number,

a copy of a document that satisfies paragraph (2).

25 P.S. § 2602(z.5) (footnotes omitted).

11 Judge Ranjan additionally rejected Intervenors’ claims that a lack of signature comparison requirements violated the

guarantees of the United States Constitution to substantive due process and equal protection. Because the present issue

which we have accepted for our King's Bench review concerns only a pure question of state law involving interpretation

of our Commonwealth's Election Code, we need not discuss Judge Ranjan's resolution of those claims.

12 After the filing deadline set in our order, Senate President Pro Tempore Scarnati and Senate Majority Leader Corman

filed an application for leave to file an amicus brief nunc pro tunc, alleging that technical difficulties with our electronic

filing system prevented timely filing their amicus brief. We grant the application.

13 The Secretary argues that absentee ballot application and approval procedures set forth in 25 P.S. §§ 3146.2 and 3146.2b

are similar and, hence, for the sake of convenience, discusses only the mail-in balloting provisions.

14 This form is available on the Secretary's website at https://www.votespa.com/Register-to-Vote/Documents/

PADOS_MailInApplication.pdf.

15 Section 3146.8, by its title, “Canvassing of official absentee ballots and mail-in ballots,” and its plain terms, governs both

the pre-canvassing and canvassing of absentee and mail-in ballots.



16 Section 3146.2c(c) provides:

Not less than five days preceding the election, the chief clerk shall prepare a list for each election district showing the

names and post office addresses of all voting residents thereof to whom official absentee or mail-in ballots shall have

been issued. Each such list shall be prepared in duplicate, shall be headed “Persons in (give identity of election district)

to whom absentee or mail-in ballots have been issued for the election of (date of election),” and shall be signed by him

not less than four days preceding the election. He shall post the original of each such list in a conspicuous place in

the office of the county election board and see that it is kept so posted until the close of the polls on election day. He

shall cause the duplicate of each such list to be delivered to the judge of election in the election district in the same

manner and at the same time as are provided in this act for the delivery of other election supplies, and it shall be the

duty of such judge of election to post such duplicate list in a conspicuous place within the polling place of his district

and see that it is kept so posted throughout the time that the polls are open. Upon written request, he shall furnish a

copy of such list to any candidate or party county chairman.

25 P.S. § 3146.2c(c).

17 See also25 P.S. § 3146.2b(b) and (c) (limiting challenges to approval of application for absentee ballots to the ground

that the applicant was not a “qualified absentee elector” or a “qualified elector”).

18 Notably, Chester County filed an amicus brief supporting the Secretary's position.

19 As the Secretary has argued, the plain text of these provisions requires challenges to applications for mail-in ballot

applications to be brought no later than 5:00 p.m. on the Friday before the election. 25 P.S. § 3150.12b(a)(2). Likewise,

challenges to absentee ballot applications of registered voters, except for those permanently registered, must be brought

by that same deadline. Id.§ 3146.2b(c). Finally, challenges which are brought to a registered voter who is on the

permanent registration list must be brought by the deadline for receipt of absentee ballots. Id.§ 3146.2b(b). Hence, none

of these challenges may be brought during the canvassing process.

20 This provision then provided, in full:

The county board of elections shall maintain at its office a file containing the duplicate absentee voter's temporary

registration cards of every registered elector to whom an absentee ballot has been sent. Such duplicate absentee

voter's temporary registration cards shall be filed by election districts and within each election district in exact

alphabetical order and indexed. The registration cards so filed shall constitute the Registered Absentee Voters File for

the Primary or Election of (date of primary or election) and shall be kept on file for a period commencing the Tuesday

prior to the day of the primary or election until the day following the primary or election or the day the county board

of elections certifies the returns of the primary or election, whichever date is later. Such file shall be open to public

inspection at all times subject to reasonable safeguards, rules and regulations.

25 P.S. § 3146.2c(a) (effective to Oct. 30, 2019).

21 This comparison process operates to eliminate ballots of voters who have provided a different name entirely than that

which appears on these lists.

22 Act of March 9, 1945, P.L. 29, No. 17, §§ 9-10. Thereafter, as set forth in the 1945 amendment, the county board was

required to maintain a “Military File” containing the names and addresses of service members sent absentee ballots, id. §

10 (reenacting Section 1305 of Act of 1937), something akin to the “Military Veterans and Emergency Civilians Absentee

Voters File” in the present Election Code. Also, like the current Code, at canvassing, the board was required to review

only the ballot affidavit (and jurat) to determine “[i]f the board is satisfied that the affidavit and jurat are sufficient and that

the elector has qualified.”Id. § 10 (reenacting Section 1307 of Act of 1937). Thus, signature comparison was no longer

part of the county board's canvassing obligations.

23 A similar procedure was provided to allow poll watchers to challenge ballots. 25 P.S. § 3146.8(e) (effective Nov. 9, 2006 to

Mar. 13, 2012). However, this procedure was deleted in its entirety in 2019. See Act 77, § 7 (deleting 25 P.S. § 3146.8(e)).

24 Admittedly, there are some vestiges remaining in the Election Code of the prior, now eliminated, system for time-of-

canvassing ballot challenges. See, e.g., 25 P.S. § 3146.8(f) (requiring a $10 deposit for each challenge to an absentee

or mail-in ballot application or ballot); id. § 1308(g)(5) (discussing procedures for handling “[b]allots received whose

applications have been challenged and ballots which have been challenged” (emphasis added)). Now untethered to

a procedure for asserting time-of-canvassing challenges in Section 3146.8(g)(3), however, we view the references to

ballots in these provisions to be the overlooked remnants of a prior, now eliminated, process.

25 For this reason, we reject Intervenors’ contention that the notice, hearing, and judicial review provisions in Section

3146.8(g)(5)-(7) pertain to adjudicating signature challenges.
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Footnotes

1 The caption reflects the Secretary of the Commonwealth Kathy Boockvar as filing the petition before the Court based upon

her application for extraordinary review, which this Court granted. Regardless, as noted, we now refer to the plaintiffs in

the underlying lawsuit as “Petitioner” and, as noted infra, Secretary Boockvar as “Secretary.”

2 Pursuant to 42 Pa.C.S. § 726, this Court

may, on its own motion or upon petition of any party, in any matter pending before any court or magisterial district judge

of the Commonwealth involving an issue of immediate public importance, assume plenary jurisdiction of such matter

at any stage thereof and enter a final order or otherwise cause right and justice to be done.

3 At the time Petitioner filed its petition, an action filed by Donald J. Trump for President, Inc., the Republican National

Committee (“RNC”), and several Republican congressional candidates and electors (collectively, “Republican Party”)



against the Secretary and the Boards was pending in the U.S. District Court for the Western District of Pennsylvania.

In that case, the Republican Party alleged federal and state constitutional violations stemming from the recent

implementation of no excuse mail-in voting under Act 77. The specific issues raised by the Republican Party in the federal

action are, to some extent, the mirror image of the issues raised by Petitioner in the case sub judice.

4 Concurrently, Petitioner filed both an Application for Special Relief in the Nature of an Expedited Motion for Alternative

Service and an Application for an Expedited Discovery Schedule and Evidentiary Hearing, to which several responses

were filed. On July 15, 2020, the Commonwealth Court denied Petitioner's request for alternative service. On July 30,

2020, the Commonwealth Court, inter alia, granted in part and denied in part Petitioner's application for an expedited

discovery schedule and evidentiary hearing. In this order, the Commonwealth Court set forth specific deadlines for

responsive pleadings.

5 The UOCAVA delineates, inter alia, the process and procedure in which overseas voters and voters in the uniformed

services receive absentee ballots for federal elections. See generally52 U.S.C. §§ 20301-20311.

6 As explained more fully below, upon receipt of an official mail-in ballot, the mail-in elector is to mark the ballot in secret,

and then fold the ballot, enclose, and securely seal the same in the secrecy envelope provided. 25 P.S. § 3150.16(a).

The secrecy envelope “shall then be placed in the second one, on which is printed the form of declaration of the elector,

and the address of the elector's county board of election and the local election district of the elector.” Id.

7 On August 27, 2020, Petitioner filed its: (1) Answer to the Secretary's New Matter; (2) Answer to the new matter filed by

various Boards; and (3) an omnibus memorandum of law opposing the preliminary objections filed by several Boards.

8 In her application, the Secretary informed this Court that she had filed a motion in the aforementioned federal action

urging the District Court to abstain from rendering a decision pursuant to R.R. Comm'n of Tex. v. Pullman, 312 U.S. 496,

61 S.Ct. 643, 85 L.Ed. 971 (1941) (explaining that, where appropriate, a federal court may abstain from deciding a case

to permit a state court the opportunity to resolve a state law question). Secretary's Application for Extraordinary Relief,

8/16/2020, at 17. This motion was later granted. See Trump for President, Inc. v. Boockvar, ––– F.Supp.3d ––––, ––––,

2020 WL 4920952, at *21 (W.D. Pa. 2020).

9 In addition, on August 18, 2020, Bucks, Chester, Montgomery, and Philadelphia County Boards of Election filed an Answer

in Support of the Secretary's application. Likewise, on August 19, 2020, Armstrong, Bedford, Blair, Centre, Columbia,

Dauphin, Fayette, Huntingdon, Indiana, Lackawanna, Lawrence, Lebanon, Montour, Northumberland, Venango, and

York County Boards of Election also filed an answer joining the Secretary's application. Several of the remaining 67

counties filed no answer letters. On August 20, 2020, answers were filed by the Republican proposed intervenors, as

well as proposed co-petitioners, The Common Cause Pennsylvania, The League of Women Voters of Pennsylvania, B-

PEP, Make the Road PA, Patricia M. DeMarco, Danielle Graham Robinson, and Kathleen Wise.

10 The Secretary highlighted in her application for extraordinary relief to this Court that there was insufficient time to engage

in full pre-trial proceedings and discovery before applications for summary relief could be filed. See Secretary's Application

for Extraordinary Relief, 8/16/2020, at 13-14. In fact, the Secretary explained that because of all the uncertainties

surrounding the case, it was unclear “whether discovery, dispositive motions, and a hearing were even necessary.” Id.

at 14 n.3. She maintained that Petitioner's application to expedite discovery and a hearing in Commonwealth Court was

premature. Thus, the Secretary sought extraordinary review of the discrete legal claims alleged in the lawsuit as if at the

summary relief stage of the case. Cognizant of our authority when exercising extraordinary jurisdiction, this Court granted

the Secretary's request. See Order dated 9/1/2020. Accordingly, because of the intense time pressure confronting this

Court, we do not address the various procedural filings in the case and, rather, address only the five discrete legal claims

before us. See42 Pa.C.S. § 726 (this Court may “assume plenary jurisdiction of [any matter pending before any court] at

any stage thereof and enter a final order or otherwise cause right and justice to be done”).

11 After this Court granted the Secretary's application and set a schedule for supplemental filings, Bryan Cutler and Kerry

Bennighoff, Speaker and Majority Leader of the Pennsylvania House of Representatives, respectively, filed an Application

to Intervene, while State Senator Jay Costa, on behalf of the Senate Democratic Caucus filed an Application to Intervene,

which was later amended to include State Representative Frank Dermody, on behalf of the House Democratic Caucus.

Because of the necessary expediency of reaching a decision in this case, and given that adequate advocacy has been

provided, these applications, submitted close to this Court's deadline for supplemental filings, are denied. In any case,

the requests are moot given the issuance of our decision.

12 Notably, while Petitioner has styled its requested relief as “injunctive” in reality it seeks declaratory relief. We will treat

its prayers for relief accordingly. In this regard, as noted, essentially, we are treating the matter as if it is at the summary

relief stage. See Hosp. & Healthsystem Ass'n of Pa. v. Com., 621 Pa. 260, 77 A.3d 587, 602 (2013) (“An application for

summary relief may be granted if a party's right to judgment is clear and no material issues of fact are in dispute.”) (citation



omitted). See alsoPa.R.A.P. 1532(b) (providing that “[a]t any time after the filing of a petition for review in an appellate or

original jurisdiction matter, the court may on application enter judgment if the right of the applicant thereto is clear.”).

13 Under Count I, Petitioner also sought relief “in the form of an affirmative injunction requiring that county Boards are

required to evaluate the particular facts and circumstances in their jurisdictions and develop a reasonable plan reflecting

the needs of the citizens of the county to ensure the expedient return of mail-in ballots.” Petition at 47, ¶ 166. Petitioner

accurately concedes that it must establish a clear right to this relief. Id. at ¶ 167; see Roberts v. Bd. of Directors of Sch.

Dist. of City of Scranton, 462 Pa. 464, 341 A.2d 475, 478 (1975) (explaining that, “for a mandatory injunction to issue,

it is essential that a clear right to relief in the plaintiff be established”). To the extent that Petitioner continues to seek

injunctive relief in this form, we summarily decline the request, as there simply is no legal authority that would allow this

Court to mandate that the county boards of election “evaluate the particular facts and circumstances in their jurisdictions

and develop a reasonable plan reflecting the needs of the citizens of the county to ensure the expedient return of mail-

in ballots.” In other words, Petitioner cannot establish a clear right to relief with regard to their request for a mandatory

injunction.

14 Section 3151 of the Election Code states, in full, as follows:

Each county board of elections shall cause its office to remain open, in charge of one or more members of the board,

during the entire duration of each primary and election, and after the close of the polls, until all the ballot boxes and

returns have been received in the office of the county elections board, or received in such other place as has been

designated by the board.

25 P.S. § 3151.

15 We note that the Secretary has issued guidelines in this regard specifying that the Boards “may provide voters with access

to a secure ballot return receptacle.” See Secretary's Post-Submission Communication dated 8/24/2020, setting forth the

Secretary's Absentee and Mail-in Ballot Return Guidance at 1.1. Additionally, and consistent with the requirement that

all votes must be cast by Election Day, these guidelines specify that: “Authorized personnel should be present at ballot

return sites immediately prior to 8:00 p.m. or at the time the polls should otherwise be closed”; “At 8:00 p.m. on election

night, or later if the polling place hours have been extended, all ballot sites, and drop-boxes must be closed and locked”;

and “Staff must ensure that no ballots are returned to ballot return sites after the close of the polls.” Id. at 3.3.

16 Act 77, inter alia, requires Boards to verify an applicant's submitted information to determine whether the applicant is

“qualified to receive an official mail-in ballot.” 25 P.S. § 3150.12b(a). After approving an application, the Election Code,

as amended by Act 77, instructs that “the board shall deliver or mail official mail-in ballots to the additional electors within

48 hours.” 25 P.S. § 3150.15.

17 The Election Code grants courts of common pleas the authority to address situations which arise on the day of a primary

or general election, 25 P.S. § 3046. Section 3046 entitled “Duties of common pleas court on days of primaries and

elections,” provides:

During such period said court shall act as a committing magistrate for any violation of the election laws; shall settle

summarily controversies that may arise with respect to the conduct of the election; shall issue process, if necessary,

to enforce and secure compliance with the election laws; and shall decide such other matters pertaining to the election

as may be necessary to carry out the intent of this act.

25 P.S. § 3046.

18 The affected counties were Allegheny, Dauphin, Delaware, Erie, Montgomery, and Philadelphia.

19 As adopted in Pennsylvania, the UOCAVA provides that military and overseas ballots will be counted if received by the

county board by “5:00 p.m. on the seventh day following the election,” which this year will be November 10, 2020. 25

Pa.C.S. § 3511.

As an alternative remedy, Petitioner proposes that each ballot could have an individualized deadline twenty-one days

after the specific ballot is mailed by the county, so long as it is received before the UOCAVA deadline. Petition at 50,

¶ 108, 179.

20 She specifically recommends that the Court “order that ballots mailed by voters by 8:00 p.m. on Election Day be counted

if they are otherwise valid and received by the county boards of election by November 6, 2020. Ballots received within

this period that lack a postmark or other proof of mailing, or for which the postmark or other proof of mailing is illegible,

should enjoy a presumption that they were mailed by Election Day.” Secretary's Application at 29. We observe that this

proposal therefore requires that all votes be cast by Election Day but does not disenfranchise a voter based upon the

absence or illegibility of a USPS postmark that is beyond the control of the voter once she places her ballot in the USPS

delivery system.



21 The Secretary observes that other jurisdictions have likewise granted temporary extensions when faced with natural

disasters, such as hurricanes. Secretary's Application at 28 (citing Fla. Democratic Party v. Scott, 215 F. Supp. 3d 1250,

1259 (N.D. Fla. 2016); Georgia Coalition for the Peoples’ Agenda, Inc. v. Deal, 214 F. Supp. 3d 1344, 1345 (S.D. Ga.

2016)).

22 Respondent further observes that the Pennsylvania Constitution specifically directs the Legislature to “provide a manner

in which, and the time and place at which” a qualified elector can submit an absentee ballot. Pa. Const. art. VII, § 14(a).

23 In so arguing, Respondent seemingly ignores the fact that allowing the tabulation of ballots received after Election Day

does not undermine the existence of a federal Election Day, where the proposal requires that ballots be cast by Election

Day, similar to the procedure under federal and state law allowing for the tabulation of military and overseas ballots

received after Election Day.

24 Section 3511 addresses the timeline for the return of ballots of uniform military and oversees voters and provides for the

counting of such votes if delivered to the county board by 5 p.m. on the seventh day after Election Day:

§ 3511. Receipt of voted ballot

(a) Delivery governs.--A valid military-overseas ballot cast under section 3509 (relating to timely casting of ballot)

shall be counted if it is delivered by 5 p.m. on the seventh day following the election to the address that the appropriate

county election board has specified.

(b) Rule regarding postmarks.--If, at the time of completing a military-overseas ballot and balloting materials, the

voter has declared under penalty of perjury that the ballot was timely submitted, the ballot may not be rejected on the

basis that it has a late postmark, an unreadable postmark or no postmark.

25 Pa.C.S. § 3511.

25 We recognize that we rejected a very similar argument presented in Disability Rights Pennsylvania on May 15, 2020,

weeks prior to the Primary. Disability Rights Pa. v. Boockvar, No. 83 MM 2020, ––– Pa. ––––, 2020 WL 2820467 (May

15, 2020). At that time, the potential of voter disenfranchisement was speculative as many unknowns existed relating to

the magnitude of the pandemic, the extent to which voters would seek mail-in applications, and the ability of Boards to

handle the increase. Those uncertainties no longer exist in light of our experience in the 2020 Primary where thousands of

voters would have been disenfranchised but for the emergency actions of the courts of common pleas and the Governor.

26 We likewise incorporate the Secretary's recommendation addressing ballots received within this period that lack a

postmark or other proof of mailing, or for which the postmark or other proof of mailing is illegible. Accordingly, in such

cases, we conclude that a ballot received on or before 5:00 p.m. on November 6, 2020, will be presumed to have been

mailed by Election Day unless a preponderance of the evidence demonstrates that it was mailed after Election Day.

We emphasize that voters utilizing the USPS must cast their ballots prior to 8:00 p.m. on Election Day, like all voters,

including those utilizing drop boxes, as set forth supra. We refuse, however, to disenfranchise voters for the lack or

illegibility of a postmark resulting from the USPS processing system, which is undeniably outside the control of the

individual voter.

27 The Caucus does not advance argument on the merits of this issue.

28 A provisional ballot is a ballot cast by an individual who claims to be properly registered and eligible to vote at the election

district, but whose name does not appear on the district register and whose registration cannot be determined. 25 P.S.

§ 3050(a.4)(1).

29 The Secretary's position herein is consistent with the directive that the Department of State distributed to the counties on

May 28, 2020, indicating that there is no statutory requirement nor any authority for setting aside an absentee or mail-in

ballot exclusively because the voter forgot to insert it into the official election ballot envelope. See Exhibit B to Petition,

Directive of Deputy Secretary for Elections and Commissions Jonathan M. Marks to the county election directors, May 28,

2020. The directive further indicated that “[t]o preserve the secrecy of such ballots, the board of elections in its discretion

may develop a process by which the members of the pre-canvass or canvass boards insert these ballots into empty

official ballot envelopes or privacy sleeves until such time as they are ready to be tabulated.” Id. See also Exhibit J to

Petition, Guidance for Missing Official Election Ballot Envelopes.

30 Article VII, Section 4 (“Method of elections; secrecy in voting”) states, in full, that “[a]ll elections by the citizens shall be

by ballot or by such other method as may be prescribed by law: Provided, That secrecy in voting be preserved.” Pa

Const. art. VII, § 4.

31 Section 1932 of our Statutory Construction Act, “Statutes in pari materia,” provides:

(a) Statutes or parts of statutes are in pari materia when they relate to the same persons or things or to the same

class of persons or things.

(b) Statutes in pari materia shall be construed together, if possible, as one statute.



1 Pa.C.S. § 1932.

32 Specifically, Petitioner maintains that the poll watcher residency requirement does not violate the United States

Constitution's First Amendment, the Fourteenth Amendment, the Equal Protection Clause, or the Equal Protection and

Free and Equal Elections Clauses of the Pennsylvania Constitution.

33 Section 2687(a) provides:

Each candidate for nomination or election at any election shall be entitled to appoint two watchers for each election

district in which such candidate is voted for. Each political party and each political body which had nominated candidates

in accordance with the provisions of this act, shall be entitled to appoint three watchers at any general, municipal or

special election for each election district in which the candidates of such party or political body are to be voted for.

Such watchers shall serve without expense to the county.

25 P.S. § 2687(a).

34 The Caucus does not advocate in favor of finding the poll watcher residency requirement unconstitutional.

35 Respondent has not asserted that the Pennsylvania Constitution offers greater protection under the circumstances

presented. Thus, for purposes of our review, we treat them as co-extensive.

1 Wesberry v. Sanders, 376 U.S. 1, 17, 84 S.Ct. 526, 11 L.Ed.2d 481 (1964).

2 United States v. Classic, 313 U.S. 299, 314, 315, 61 S.Ct. 1031, 85 L.Ed. 1368 (1941); accord United States v. Mosley,

238 U.S. 383, 386, 35 S.Ct. 904, 59 L.Ed. 1355 (1915).

3 Pa. Const. art. I, § V.

4 League of Women Voters of Pa. v. Pa., 645 Pa. 1, 178 A.3d 737, 809 (2018); see Winston v. Moore, 244 Pa. 447, 91

A. 520, 523 (1914).

5 Wallbrecht v. Ingram, 164 Ky. 463, 175 S.W. 1022, 1026 (1915).

6 Id. at 1027.

7 League of Women Voters, 178 A.3d at 822 (citing Pa. Const. art. V, §§ 1, 2, 10); see Reynolds v. Sims, 377 U.S. 533,

566, 84 S.Ct. 1362, 12 L.Ed.2d 506 (1964) (“[A] denial of constitutionally protected rights demands judicial protection;

our oath and our office require no less of us.”).

8 Purcell v. Gonzalez, 549 U.S. 1, 4, 127 S.Ct. 5, 166 L.Ed.2d 1 (2006) (per curiam).

9 League of Women Voters, 178 A.3d at 814.

10 See In re General Election-1985, 109 Pa.Cmwlth. 604, 531 A.2d 836, 839 (1987) (“To permit an election to be conducted

where members of the electorate could be deprived of their opportunity to participate because of circumstances beyond

their control ... would be inconsistent with the purpose of the election laws.”).

11 League of Women Voters, 178 A.3d at 814; cf. Working Families Party v. Commonwealth, ––– Pa. ––––, 209 A.3d 270,

306-07 (2019) (Wecht, J., concurring and dissenting) (“The Free and Equal Elections Clause is compromised where the

regulatory approach adopted by the legislature has the well-documented effect of ... depressing voter enthusiasm and

participation.”).

12 Examining the Finances and Operations of the United States Postal Service During COVID-19 and Upcoming Elections:

Hearing Before the S. Homeland Security Comm., 116th Cong. (Aug. 21, 2020).

13 Protecting the Timely Delivery of Mail, Medicine, and Mail-in Ballots: Hearing Before the H. Oversight & Gov't Reform

Comm., 116th Cong. (Aug. 24, 2020).

14 SeePa. Const. art. VII, § 6 (“All laws regulating the holding of elections by the citizens ... shall be uniform throughout

the State.”); Kuznik v. Westmoreland Cty. Bd. of Comm'rs, 588 Pa. 95, 902 A.2d 476, 490 (2006) (“We have held that

‘to be uniform in the constitutional sense ... a law [regulating the holding of elections] must treat all persons in the same

circumstances alike.’ ”) (quoting Kerns v. Kane, 363 Pa. 276, 69 A.2d 388, 393 (1949)).

15 Cf. United States v. Starzecpyzel, 880 F.Supp. 1027, 1046 (S.D.N.Y. 1995) (noting the risk of “natural variations” in

handwriting and citing factors such as “disease, intoxication and the passage of time,” and citing a putative handwriting

expert as observing that “[s]ome people have a lot of individuality present in their writing and other people do not”).

16 See, e.g., Ariz. Dem. Party v. Hobbs, CV-20-01143-PHX-DLR, ––– F.Supp.3d ––––, 2020 WL 5423898 (D. Ariz. Sept.

10, 2020); Richardson v. Tex. Sec. of State, SA-19-cv-00963-OLG, ––– F.Supp.3d ––––, 2020 WL 5367216 (W.D.

Tex. Sept. 8, 2020); Frederick v. Lawson, 1:19-cv-01959-SEB-MDJ, ––– F. Supp. 3d ––––, 2020 WL 4882696 (S.D.

Ind. Aug. 20, 2020); see also League of Un. Latin Am. Citizens of Iowa v. Pate, Polk Cty. CVCV056403, 2018 WL

3946147, at *1 (Iowa Aug. 10, 2018) (enjoining use of signature-matching provisions in Iowa's Election Code); Martin v.

Kemp, 341 F. Supp. 3d 1326 (N.D. Ga. 2018) (enjoining enforcement of Georgia statute permitting rejection of absentee

ballots and ballot applications due to alleged signature mismatch), emergency motion for stay of injunction pending

appeal denied, Georgia Muslim Voter Project v. Kemp, 918 F.3d 1262 (11th Cir. 2019); Saucedo v. Gardner, 335 F.



Supp. 3d 202, 222 (D. N.H. 2018) (holding that New Hampshire's signature-match requirement for absentee ballots was

facially unconstitutional under the Fourteenth Amendment); Florida Dem. Party v. Detzner, 4:16cv607-MW/CAS, 2016

WL 6090943, at *9 (N.D. Fla. Oct. 16, 2016) (striking down Florida's mail-in ballot signature match law as violative of the

Fourteenth Amendment); Zessar v. Helander, 05 C 1917, 2006 WL 642646, at *10 (N.D. Ill. 2006) (finding that the Illinois

Election Code provisions requiring signature comparisons on absentee ballots violated voters’ due process rights); La

Follette v. Padilla, CPF-17-515931, 2018 WL 3953766, at *3 (Cal. Super. Ct. Mar. 5, 2018) (holding that California Election

Code ballot signature-mismatch provision facially violates due process); cf. Susie Armitage, Handwriting Disputes Cause

Headaches for Some Absentee Voters, ProPublica (Nov. 5, 2018), www.propublica.org/article/handwriting-disputes-

cause-headaches-for-some-absentee-voters (discussing legal challenges to signature-match laws).

17 Bush v. Gore, 531 U.S. 98, 109, 121 S.Ct. 525, 148 L.Ed.2d 388 (2000) (per curiam).

18 During the pendency of this appeal, Secretary Boockvar issued a guidance document that, in furtherance of “consistency

across the 67 counties,” instructs election officials that “[t]he Pennsylvania Election Code does not authorize the county

board of elections to set aside returned absentee or mail-in ballots based solely on signature analysis by the county

board of elections.” Guidance Concerning Examination of Absentee and Mail-In Ballot Return Envelopes at 3 (Sept.

11, 2020) www.dos.pa.gov/VotingElections/OtherServicesEvents/Documents/Examination%20of%20Absentee%20and

%20Mail-In%20Ballot%20Return%20Envelopes.pdf.

19 Borough of Pleasant Hills v. Carroll, 182 Pa.Super. 102, 125 A.2d 466, 469 (1956) (en banc) (emphasis in original).

20 Commonwealth ex rel. Bell v. Powell, 249 Pa. 144, 94 A. 746, 748 (1915) (cleaned up).

1 Article I, Section 5 of the Pennsylvania Constitution provides as follows:

Elections shall be free and equal; and no power, civil or military, shall at any time interfere to prevent the free exercise

of the right of suffrage.

Pa. Const., art. 1, § 5.

2 Section 3046 of the Election Code provides courts of common pleas with authority, with some latitude, to make rulings

on Election Day to secure compliance with the election laws. 25 P.S. § 6046. Specifically, a judge or judges from each

county will remain in session on Election Day to “act as a committing magistrate for any violation of the election laws;

shall settle summarily controversies that may arise with respect to the conduct of the election; shall issue process, if

necessary, to enforce and secure compliance with the election laws; and shall decide such other matters pertaining to the

election as may be necessary to carry out the intent of this act.” Id. The Commonwealth Court relied on Section 3046 in

deciding In re General Election-1985, 109 Pa.Cmwlth. 604, 531 A.2d 836 (1987) (in light of a flood occurring on election

day, the court of common pleas had the authority to suspend voting in certain districts until the emergency was over),

appeal denied, 518 Pa. 653, 544 A.2d 963 (1988).

The Majority relies on In re General Election-1985 to support our broad equitable powers to act in this case despite the

limitations in Section 3046.

3 In this regard, we note that 25 P.S. § 3150.15 provides that county boards of elections must deliver the ballots to the

voters within forty-eight hours after approval of the application. See25 P.S. § 3150.15 (“As additional applications are

received and approved, the board shall deliver or mail official mail-in ballots to the additional electors within 48 hours.”).

4 To the extent that the non-severability clause in Section 11 of Act 77, 1 Pa.C.S. § 1925 is enforceable, I do not view

the election specific remedies at issue here as-applied constitutional violation as triggering the draconian consequence.

In the context of the COVID-19 pandemic, applying the non-severability provision to void Act 77 in its entirety would

itself be unconstitutional, as it would disenfranchise a massive number of Pennsylvanians from the right to vote in the

upcoming election.

More broadly, in Stilp v. Commonwealth, [588 Pa. 539], 905 A.2d 918, 978 ([Pa.] 2006), this Court declined to apply an

identically worded non-severability provision, id. at 973, refusing to allow the General Assembly to “dictate the effect of

a judicial finding that a provision in an act is ‘invalid.’ ” Id. at 976. Here, as in Stilp, Act 77's boilerplate non-severability

provision “sets forth no standard for measuring non-severability, but instead simply purports to dictate to the courts how

they must decide severability.” Id. at 973.

1 Intervenors refers to the Republican Party of Pennsylvania and Joseph B. Scarnati III, President Pro Tempore,

Jake Corman, Majority Leader of the Pennsylvania Senate, Bryan Cutler, Speaker of the Pennsylvania House of

Representatives, and Kerry Benninghoff, Majority Leader of the Pennsylvania House of Representatives.

2 A stay may be granted where Petitioners, “make a substantial case on the merits and show that without the stay,

irreparable injury will be suffered. Additionally, before granting a request for a stay, the court must be satisfied the issuance

of the stay will not substantially harm other interested parties in the proceedings and will not adversely affect the public

interest.” Maritrans G.P., Inc. v. Pepper, Hamilton & Scheetz, 573 A.2d 1001, 1003 (1990).
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Footnotes

1 “Drop boxes” are receptacles similar to U.S. Postal Service mailboxes. They are made of metal, and have a locking

mechanism, storage compartment, and an insert or slot into which a voter can insert a ballot. See generally [ECF 549-9].

2 Intervenors include the Pennsylvania State Democratic Party, the League of Women Voters, the NAACP Pennsylvania

State Conference, Common Cause Pennsylvania, Citizens for Pennsylvania's Future, the Sierra Club, the Pennsylvania

Alliance for Retired Americans, and several affiliated individuals of these organizations.

3 As noted above, Plaintiffs and Mr. Riddlemoser use the term “voter fraud” to mean “illegal voting”—i.e., voter fraud is

any practice that violates the Election Code. For purposes of the Court's decision and analysis of Plaintiffs’ vote-dilution

claims, the Court accepts this definition.

4 The procedure for absentee ballots and applications largely resembles the procedure for mail-in ballots and applications.

5 If the application is approved, the approval is “final and binding,” subject only to challenges “on the grounds that the

applicant was not a qualified elector.” 25 P.S. § 3150.12b(a)(2). An unqualified elector would be, for example, an individual

who has not “been a citizen of the United States at least one month.” Pa. Const. Art. 7, § 1; see also 25 P.S. § 2602(t)

(defining “qualified elector” as “any person who shall possess all of the qualifications for voting now or hereafter prescribed

by the Constitution of this Commonwealth, or who, being otherwise qualified by continued residence in his election district,

shall obtain such qualifications before the next ensuing election”).

6 In her summary-judgment brief, Secretary Boockvar argues that Plaintiffs’ as-applied challenge to Pennsylvania's county-

residency requirement is unripe. [ECF 547, pp. 60-63]. The Secretary reasons that Plaintiffs have not shown sufficient

evidence that they are harmed by the county-residency requirement. This argument is directed more towards a lack of

standing and a lack of evidence to support the claim on the merits. As the sufficiency of the evidence of harm is a separate

issue from ripeness (which is more concerned with timing), the Court does not find Plaintiffs’ as-applied challenge to the

county-residency requirement unripe. See Progressive Mountain Ins. Co. v. Middlebrooks, 805 F. App'x 731, 734 (11th

Cir. 2020) (“The question of ripeness frequently boils down to the same question as questions of Article III standing, but

the distinction between the two is that standing focuses [on] whether the type of injury alleged is qualitatively sufficient to

fulfill the requirements of Article III and whether the plaintiff has personally suffered that harm, whereas ripeness centers

on whether that injury has occurred yet.” (cleaned up) (citations omitted)).

7 In their briefing, the parties focused on the “capable of repetition yet evading review” exception to the mootness doctrine.

The Court, however, does not find that it needs to rely on this exception. Nearing the eve of the election, it is clear that

Defendants intend to engage in the conduct that Plaintiffs assert is illegal and unconstitutional. Thus, the claims are

presently live, and are not “evading review” in this circumstance.

8 While Rule 65(d)(2)(C) states that an injunction binds “[non-parties] who are in active concert or participation” with the

parties or the parties’ agents, the Court does not find that Rule 65(d) helps the county boards. As discussed, the county

boards manage the elections and implement the electoral procedures. While the Court could enjoin Secretary Boockvar,

for example, from using unmanned drop boxes, each individual county election board could still use unmanned drop

boxes on their own. Doing so would not result in the counties being in “active concert or participation” with Secretary

Boockvar, as each county is independently managing the electoral process within their county lines. See Marshak v.

Treadwell, 595 F.3d 478, 486 (3d Cir. 2009) (“[N]on-parties guilty of aiding or abetting or acting in concert with a named

defendant or his privy in violating the injunction may be held in contempt.” (cleaned up) (citations omitted)). In other

words, each county elections board would not be “aiding or abetting” Secretary Boockvar in violating the injunction (which

would implicate Rule 65(d)(2)(C)); rather, the counties would be utilizing their independent statutory authority to manage

elections within their county lines.

9 As evidence of the county boards’ indispensability, one court recently found that the failure to join local election officials

in an election case can make the harm alleged not “redressable.” It would be a catch-22 to say that county boards

cannot be joined to this case as necessary parties, but then dismiss the case for lack of standing due to the boards’

absence. Cf. Jacobson v. Florida Secretary of States, 974 F.3d 1236, –––– – ––––, 2020 WL 5289377, at *11-12 (11th

Cir. Sept. 3, 2020) (“The problem for the [plaintiffs] is that Florida law tasks the [county] Supervisors, independently of the

Secretary, with printing the names of candidates on ballots in the order prescribed by the ballot statute. ... The Secretary

is responsible only for certifying to the supervisor of elections of each county the names of persons nominated ... Because

the Secretary didn't do (or fail to do) anything that contributed to [plaintiffs’] harm, the voters and organizations cannot

meet Article III's traceability requirement.” (cleaned up)).

10 The organizational Plaintiffs also raise certain associational and organizational standing arguments, asserting that they

represent their members’ interests. The associational standing arguments are derivative of their members’ interests. That



is, because the Court has found no concrete injury suffered by the individual voters, which would include the members

of the organizational Plaintiffs, there are no separate grounds to establish standing for these organizations. See United

Food & Commercial Workers Union Local 751 v. Brown Grp., Inc., 517 U.S. 544, 553, 116 S.Ct. 1529, 134 L.Ed.2d 758

(1997) (an organization only has standing to sue on behalf of its members when “its members would otherwise have

standing to sue in their own right”) (citation omitted).

11 See, also, e.g., Dudum v. Arntz, 640 F.3d 1098, 1117 (9th Cir. 2011) (“If the aspects of the City's restricted IRV scheme

Dudum challenges impose any burdens on voters’ constitutional rights to vote, they are minimal at best.”); Common

Cause/Georgia v. Billups, 554 F.3d 1340, 1354–55 (11th Cir. 2009) (“The district court determined that the burden

imposed on Georgia voters who lack photo identification was not undue or significant, and we agree.... The NAACP and

voters are unable to direct this Court to any admissible and reliable evidence that quantifies the extent and scope of the

burden imposed by the Georgia statute.”); Soules v. Kauaians for Nukolii Campaign Comm., 849 F.2d 1176, 1183 (9th

Cir. 1988) (“Appellants claim that Hawaii's absentee voting law fails to prohibit ‘the solicitation, examination and delivery

of absentee ballots by persons other than the voters’ and that such activities occurred during the special election ... We

agree with the district court that the Hawaii absentee ballot statute and the regulations adopted under it adequately protect

the secrecy and integrity of the ballot. Although Hawaii has not adopted a regulation to prevent the delivery of ballots

by persons other than the voter, the Hawaii regulations go into great detail in their elaboration of procedures to prevent

tampering with the ballots.”); McLain v. Meier, 637 F.2d 1159, 1167 (8th Cir. 1980) (“[A]lthough ballot format has an effect

on the fundamental right to vote, the effect is somewhat attenuated.”); Nemes v. Bensinger, ––– F. Supp. 3d ––––, ––––,

2020 WL 3402345, at *13 (W.D. Ky. June 18, 2020) (“The burden imposed by the contraction to one polling place is

modest, and the identified groups are afforded various other means under the voting plans to easily and effectively avoid

disenfranchisement. As already discussed, Defendants have offered evidence of the substantial government interest in

implementing voting plans that provide for a free and fair election while attempting to minimize the spread of COVID-19.”);

Paralyzed Veterans of Am. v. McPherson, No. 06-4670, 2008 WL 4183981, at *22 (N.D. Cal. Sept. 9, 2008) (“Plaintiff

Bohlke's listed burdens rely on speculative risk or the ancillary effects of third party assistance, but not on evidence of

any concrete harm. Such speculations or effects are insufficient under Supreme Court and Ninth Circuit precedent to

demonstrate a severe burden on the fundamental right to vote.”).

12 The parties do not specifically brief the elements of an Elections-Clause claim. This is typically a claim brought by a

state legislature, and the Court has doubts that this is a viable theory for Plaintiffs to assert. See Lance v. Coffman, 549

U.S. 437, 442, 127 S.Ct. 1194, 167 L.Ed.2d 29 (2007). Regardless, if state law does not require signature comparison,

then there is no difference between the Secretary's guidance and the Election Code, and the Elections-Clause claim

necessarily fails.

13 Several Defendants and Intervenors have asked this Court to abstain from deciding this issue on the basis of Pullman.

As this Court previously discussed, a court can abstain under Pullman if three factors are met: “(1) [the dispute] requires

interpretation of “unsettled questions of state law,”; (2) permitting resolution of the unsettled state-law questions by state

courts would “obviate the need for, or substantially narrow the scope of adjudication of the constitutional claims”; and

(3) an “erroneous construction of state law would be disruptive of important state policies[.]” ” [ECF 409, p. 3 (quoting

Chez Sez, 945 F.2d at 631) ]. But if, on the other hand, the answer to the state law dispute is “clear and unmistakable,”

abstention is not warranted. [Id. at p. 15 (citing Chez Sez, 945 F.2d at 632) ]. Here, the Court concludes (as discussed

below) that the Election Code is clear that signature comparison is not required and further, that Plaintiffs’ competing

interpretation is not plausible. As such, the Court cannot abstain under Pullman.

The Pullman analysis does not change simply because Secretary Boockvar has filed a “King's Bench” petition with the

Pennsylvania Supreme Court, requesting that court to clarify whether the Election Code mandates signature comparison

of mail-in and absentee ballots and applications. [ECF 556, p. 11; ECF 557]. The fact that such a petition was filed does

not change this Court's conclusion that the Election Code is clear. The Pullman factors remain the same. And they are

not met here.

14 The Secretary's September 11, 2020, guidance, stated that the “Pennsylvania Election Code does not authorize the

county board of elections to set aside returned absentee or mail-in ballots based solely on signature analysis by the

county board of elections.” [ECF 504-24, p. 3, § 3]. Similarly, the Secretary's September 28, 2020, guidance stated that

“Election Code does not permit county election officials to reject applications or voted ballots based solely on signature

analysis. ... No challenges may be made to mail-in and absentee ballots at any time based on signature analysis.” [ECF

504-25, p. 9, § 5.2].

15 The Election Code's definition of “proof of identification” in full provides:

The words “proof of identification” shall mean ... For a qualified absentee elector ... or a qualified mail-in elector ...:



i. in the case of an elector who has been issued a current and valid driver's license, the elector's driver's license number;

ii. in the case of an elector who has not been issued a current and valid driver's license, the last four digits of the

elector's Social Security number;

iii. in the case of an elector who has a religious objection to being photographed, a copy of a document that satisfies

paragraph (1) [i.e., “a valid-without-photo driver's license or a valid-without-photo identification card issued by the

Department of Transportation”]; or

iv. in the case of an elector who has not been issued a current and valid driver's license or Social Security number, a

copy of a document that satisfies paragraph (2) [i.e., “a document that shows the name of the individual to whom the

document was issued and the name substantially conforms to the name of the individual as it appears in the district

register; shows a photograph of the individual to whom the document was issued; includes an expiration date and is

not expired, except (A) ... or (B) ...; and was issued by” the federal, state, or municipal government, or an “accredited

Pennsylvania public or private institution of higher learning [or] “a Pennsylvania are facility.”].

25 P.S. § 2602(z.5)(3).

16 While election officials must engage in signature comparison for in-person voters, that requirement is explicitly required

by the Election Code, unlike for mail-in ballots. 25 P.S. § 3050(a.3)(2). And as discussed below, in-person voters, unlike

mail-in voters, are immediately notified if their signatures are deficient.

17 Plaintiffs also argue that signature comparison for mail-in and absentee ballots is supported by historical case law. [ECF

552, pp. 58-59]. Plaintiffs cite to two cases from the 1960s that the Court of Common Pleas decided. [Id.]. The first,

Appeal of Fogleman, concluded that under the then-applicable election law, an absentee voter had to sign a declaration

to show that he was a proper resident who had not already voted in that election. 36 Pa. D. & C.2d 426, 427 (Pa. Ct.

Comm. Pl. 1964). Regarding the voter's signature, the court simply stated, “[i]f the elector fails or refuses to attach his or

her signature, then such elector has not completed the declaration as required by law of all voters.” Id. Thus, no signature

comparison or verification was implicated there; rather, the court simply stated that the declaration must be signed (i.e.,

completed). The second case Plaintiffs cite, In re Canvass of Absentee Ballots of Gen. Election [ECF 552, pp. 58-59],

arose from individual, post-election challenges to 46 individual absentee ballots. 39 Pa. D. & C.2d 429, 430 (Pa. Ct.

Comm. Pl. 1965). Thus, a universal and mandatory signature-comparison requirement was not at issue there, unlike

what Plaintiffs contest here. This Court finds neither case persuasive.

18 This identifying information on a ballot application includes much of the same information expressly listed for what a voter

must provide in initially registering to vote. 25 Pa. C.S.A. § 1327(a) (stating that the “official voter registration application”

shall request the applicant's: full name, address of residence (and mailing address if different), and date of birth).

19 The counties that intend to compare and verify signatures in the upcoming election include at least the following counties:

Cambria, Elk, Franklin, Juniata, Mifflin, Sullivan, Susquehanna, and Wyoming. [ECF 504-1].

20 Plus, these figures do not even tell the whole story because they do not take into account the hundreds of thousands of

voters who are registered to other parties who could also conceivably serve as poll watchers for the Trump Campaign and

the candidate Plaintiffs. [504-34]. While that may not be the ideal scenario for Plaintiffs, they concede there's nothing in the

Election Code that limits them to recruiting only registered voters from the Republican Party. [ECF 528-14, 267:23-268:1

(Q: And you don't have to be a registered Republican to serve as a poll watcher for the Trump campaign, do you? A:

No.) ]. To that point, the Trump Campaign utilized at least two Democrats among the poll watchers it registered in the

primary. [ECF 528-15, P001648].

21 To the extent that Plaintiffs are attempting to bring their claim on behalf of these third parties (which is unclear), they

would lack standing to do so. Ordinarily, “a litigant must assert his or her own legal rights and interests and cannot rest

a claim of relief on the legal rights or interests of third parties.” Powers v. Ohio, 499 U.S. 400, 410, 111 S.Ct. 1364, 113

L.Ed.2d 411 (1991). The only time a litigant can bring an action on behalf of a third party is when “three important criteria

are satisfied.” Id. “The litigant must have suffered an ‘injury in fact,’ thus giving him or her a ‘sufficiently concrete interest’

in the outcome of the issue in dispute; the litigant must have a close relation to the third party; and there must exist

some hindrance to the third party's ability to protect his or her own interest.” Id. at 410-11, 111 S.Ct. 1364 (cleaned up).

Plaintiffs cannot satisfy the second or third criteria.

Plaintiffs claim that they “have a close relationship with these minor parties such that it will act as an effective advocate

for the minor parties.” [ECF 551, p. 30]. It is hard to see how Plaintiffs can be said to have a close relationship with rival

political parties who are their direct adversaries in the upcoming election.

Plaintiffs also argue that these “minor parties are hindered from protecting their own interests, particularly in this action

when there are no minor party intervenors.” [Id.]. But that doesn't hold water either. Just because these other parties

have not asked to intervene, it does not mean they were incapable of intervening or seeking relief elsewhere. Indeed,



these parties and their candidates have demonstrated time and again that they can raise their own challenges to election

laws when they so desire, including by filing suit in federal district court. See, e.g., Stein v. Cortés, 223 F. Supp. 3d 423

(E.D. Pa. 2016) (Green Party Presidential candidate Jill Stein seeking recount); Libertarian Party of Conn. v. Merrill, No.

20-467, 2020 WL 3526922 (D. Conn. June 27, 2020) (seeking to enjoin Connecticut's ballot access rules that required

minor party candidates to petition their way onto the ballot); Green Party of Ark. v. Martin, 649 F.3d 675 (8th Cir. 2011)

(challenging Arkansas’ ballot access laws).

22 The Sierra Club Intervenors argue this should end the analysis. [ECF 542, p. 14 (“Even ‘as applied,’ Plaintiffs’ claim

has already been rejected”) ]. While the Court finds the Pennsylvania Supreme Court's apparent ruling on Plaintiffs’ as-

applied challenge instructive, it is not outcome determinative. That is because the Pennsylvania Supreme Court did not

have the benefit of the full evidentiary record that the Court has here.

23 After the briefing on the cross-motions for summary judgment had closed, on October 6, 2020, Secretary Boockvar

issued additional guidance, which Plaintiffs then raised with the Court the following day. [ECF 571]. This new guidance

confirms that poll watchers cannot be present during the pre-canvassing and canvassing of mail-in ballots. It also makes

clear that while the authorized representative can be present, the representative cannot make any challenges to the

ballots. The Court finds that this new guidance has minimal relevance to the current disputes at issue here. The scope

of duties of a representative is not before the Court. Of sole relevance here is whether this new guidance changes how

this Court weighs the burdens and benefits of the county-residency restriction for poll watchers. The Court finds that the

representative's inability to challenge mail-in ballots does appear to provide less protection to Plaintiffs; but in the grand

election scheme, particularly in light of the role of the election overseers, the Court does not find the new guidance to

materially upset the Commonwealth's interests in its overall election-monitoring plan.
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